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Executive Summary

Why national harmonisation of work health and safety laws?

The harmonisation of work health and safety legislation is part of the Council of
Australian Governments (COAG) National Reform Agenda. COAG agreed through an
Intergovernmental Agreement for Regulatory and Operational Reform in Occupational
Health and Safety (IGA) that work health and safety harmonisation would be achieved
through national uniformity of the current work health and safety legislative framework
in Australia. The IGA included a commitment to implement the new harmonised
framework by 1 January 2012.

The IGA states that the fundamental objective of work health and safety reform is to
produce the optimal model for a national approach to work health and safety regulation
and operation which will:

¢ enable the development of uniform, equitable and effective safety standards and
protections for all Australian workers

e address the compliance and regulatory burdens for employers with operations in
more than one jurisdiction

e create efficiencies for governments in the provision of work health and safety
regulatory and support services, and

¢ achieve significant and continual reductions in the incidence of death, injury and
disease in the workplace.

The harmonisation of work health and safety legislation is part of the COAG National
Reform Agenda aimed at reducing regulatory burdens and creating a seamless
national economy. These reforms aim to deliver more consistent regulation across
jurisdictions and to reduce excessive compliance costs on business. They also aim to
reduce restrictions on competition and distortions in the allocation of resources in the
economy. The harmonisation of work health and safety legislation is intended to
contribute to:

e creating a seamless national economy through reducing costs incurred by business
in complying with unnecessary and inconsistent regulation across jurisdictions

¢ enhancing Australia’s longer-term growth and improving workforce participation and
overall labour mobility

e expanding Australia’s productive capacity over the medium term through
competition reform and enabling stronger economic growth

e improving compliance for multi-state businesses

e assisting the development of future work health and safety regulations and Codes
of Practice as knowledge regarding practices improves

¢ the smoother transition of goods and equipment between jurisdictions, and

o the transfer of processes between jurisdictions.



Work health and safety harmonisation has four components:
¢ harmonisation of principal work health and safety Acts

e harmonisation of work health and safety regulations

e development and adoption of Codes of Practice, and

¢ nationally consistent compliance and enforcement policies.

The objectives of harmonising work health and safety regulations are as follows:

¢ Reducing compliance costs for business. For multi-state businesses, nationally
consistent Acts should equate to lower compliance costs. For single-state
businesses, the outcome is not clear.

e Improving efficiency for regulatory agencies. Rather than having 10 regimes
being reviewed every five years, there should effectively only be one national
regime reviewed every five years.

e Improving safety outcomes. The reduction of red tape and greater certainty for
duty holders should allow businesses to focus more on health and safety
improvements rather than on mere compliance. Regulatory efficiencies should also
allow more scope for regulators to actively improve safety in workplaces. The
model Work Health and Safety (WHS) Act applies to a broader range of modern
employment relationships and aims to protect all types of workers from hazards and
risks arising from work.

Model WHS Regulations and Codes of Practice assist with the harmonisation of work
health and safety legislation. The model WHS Regulations support the model WHS Act
by setting out mandatory obligations on specific matters. These regulations are written
in terms of processes or outcomes that persons conducting a business or undertaking
(PCBU) must follow or achieve to meet their general duties under the Act in relation to
these matters. The work health and safety Codes of Practice provide practical
guidance to support the model WHS Act and model WHS Regulations and have
evidentiary status. Non-compliance with Codes of Practice does not in the first instance
constitute a breach of the work health and safety legislation.

The process to harmonise work health and safety laws

The first step in this process was the development of a model WHS Act. In December
2009, the Workplace Relations Ministers’ Council (WRMC) agreed to the model WHS
Act. This was accompanied by a Decision Regulation Impact Statement (RIS).

The Decision RIS for the model WHS Act evaluated options and recommended the
adoption of the model WHS Act.

In general the findings in this Decision RIS are consistent with the findings of the
Decision RIS for the model WHS Act, which indicated that:

e in terms of reducing compliance costs for business, the model WHS Act could
reduce compliance costs for business and have benefits of around $179 million per
annum



e while dealing with multiple work health and safety regimes does impose significant
costs on a number of businesses, only a small proportion of businesses are
affected

¢ the costs to multi-state businesses of introducing the model WHS Act were unlikely
to be greater than the costs of ongoing changes under disparate jurisdictional
regimes were the model WHS Act not to be introduced

o for single-state businesses, most jurisdiction-specific changes were considered cost
neutral or cost saving in aggregate but that individual businesses may experience
significant cost increases

o for small businesses, it was considered that having the same set of harmonised
laws would provide less complexity and confusion but again some individual
businesses may face significant cost increases

e costs to government are not likely to be substantial as jurisdictions are continually
improving their training material, compliance and reporting requirements and that
benefits to government were likely to be more significant in the long term, and

¢ the reduction of red tape and greater certainty for duty holders should allow
business to focus more proactively on health and safety improvements rather than
compliance. There would also be more scope for regulators to actively improve
safety in workplaces.

The subsequent development of model WHS Regulations and Codes of Practice is an
important element of the harmonised regulatory framework and will assist PCBUs to
manage risks and fulfil their primary duty of care under the model WHS Act.

This Decision RIS focuses on the model WHS Regulations and first stage Codes of
Practice package that will support the model WHS Act. It informs business,
governments and workers about the model WHS Regulations and Codes of Practice,
and the potential impacts of the anticipated changes. A further analysis of the actual
impacts will be conducted in 2015.

This Decision RIS provides an assessment of the impacts of adopting the model WHS
Regulations and Codes of Practice (Option 2) relative to retaining the status quo (Option 1).

Consultation

Significant consultation was undertaken during the development of the model WHS
Regulations and first stage Codes of Practice.

Five Safe Work Australia Members’ meetings involving representatives of government,
employer and employee organisations were held to progress the harmonisation of the
work health and safety framework in Australia. Twenty-seven Strategic Issues Group
for Occupational Health and Safety (SIG-OHS) meetings were held and consultative
forums with Australian Chamber of Commerce and Industry (ACCI), the Australian
Industry Group (Ai Group), the Australian Council of Trade Unions (ACTU) and their
members and affiliates were also undertaken. The release of the Consultation RIS
provided an opportunity for consideration of 1343 public submissions as well as
feedback from focus groups in all states and territories and an online survey.



This Decision RIS details all the subject areas that are included in the package of
model WHS Regulations and first stage Codes of Practice. It also analyses the key
issues raised during public consultation.

Safe Work Australia considered all the issues raised during public consultation and has
responded by making revisions to the draft model WHS Regulations and, where
appropriate, the accompanying Codes of Practice.

Key matters raised in the Consultation RIS have been actioned as follows:

e noise — audiometric testing was added to the model WHS Regulations and is
required where the noise level exceeds the noise standard and requires workers to
frequently wear hearing protection

o falls — keeping records of administrative controls used for heights over two metres
has been removed

e abrasive blasting — specific regulations have been removed and requirements
placed in a Code of Practice

¢ electricity — residual current devices (RCD) requirements have been amended and
a 12 month transition period will apply as appropriate. Retrofitting RCDs will not be
mandatory except in hostile operating environments. RCDs may also be permanent
or portable

e diving — mandating of AS/NZS2299.1 for high risk diving work, including
construction diving

¢ plant item registration — removal of annual notification and replacement with a
registration process now required every five years

e construction — principal contractor duties threshold was increased to $250 000
e construction — five-day excavation notification to the regulator was removed

¢ hazardous chemicals — amended to only require classification to the Globally
Harmonised System of Classification and Labelling of Chemicals (GHS), and

e major hazard facilities (MHF) — streamlined registration and licensing requirements
to reduce the administrative burden.

The revised package of model WHS Regulations and Codes of Practice was then
analysed for its impact on single and multi-state firms, workers, government and
society.

The model WHS Regulations will reduce differences across jurisdictions at the
legislative level. In most cases the model WHS Regulations do not significantly depart
from the general structure and content of existing regulations because many of the
regulations were based on National Standards and National Codes of Practice. The
model WHS Regulations consolidate existing elements in a more consistent manner.

During consultations, substantial benefits of harmonisation were seen to be granted to
businesses that operate across multiple jurisdictions. Employers were concerned that
the complexity of interactions between the model WHS Act, model WHS Regulations
and Codes of Practice could give rise to apparent or actual inconsistencies. Employers
were also concerned that while these three levels of paper governance were being
harmonised, perceived differences in approach to compliance and enforcement
between jurisdictions may undermine this progress. There was also concern that some



regulations are too prescriptive rather than providing a framework, which may create a
focus on paper compliance and diminish the flexibility to develop what is best for any
particular workplace.

While feedback during consultations suggests that implementation of the model WHS
Regulations has some risks, this is not a reason to avoid moving forward.

The primary method for assessing the impacts of harmonisation has been qualitative in
nature, largely based on consultations and feedback from various stakeholders
including regulators, business (small and large) and a large number of submissions.

While monetary values of impacts are estimated and an appropriate sensitivity analysis
is undertaken, these results should be treated with some caution given the
uncertainties associated with estimating changes in work health and safety benefits.
Greater weight should be given to the general direction that the estimates suggest is
the likely outcome from these reforms. The main costs and benefits are discussed
below.

The impact of having national harmonised work health and safety laws

From an international perspective, Australia’s work-related fatality rates are above
some of the best performing countries. In recent years, Australia’s incidence rates have
generally decreased at a greater rate than the incidence rates of the best performing
countries. More importantly, the trend in lower incidence rates is evident across all
jurisdictions in Australia. Nevertheless, differences in incidence rates remain between
jurisdictions and industries and Australia aspires to even better work health and safety
outcomes.

As a small and open economy, there is a need for the most efficient work health and
safety regulation to be considered and implemented at the national level. Nationally,
the benefits will be realised by changes that maximise health and safety outcomes
while delivering good business practices and community outcomes, better regulation
and increased productivity.

Existing jurisdictional work health and safety regulations are broadly similar in design
and intent and may have a broadly similar impact on business and the wider
community across jurisdictions. It is often difficult to identify the jurisdictional
regulations that could maximise work health and safety outcomes across all
jurisdictions while at the same time minimise compliance and implementation costs.
These similarities drive down the overall net benefit as transitional costs are not as
easily offset, at least in the short term, given the current performance of Australian
jurisdictions.

Given the similarities of the existing jurisdictional regulatory approaches, this is
primarily a harmonisation exercise. It is expected to deliver lower compliance costs,
especially for businesses that operate across multiple jurisdictions, and minimise
regulators’ costs while maintaining high standards of work health and safety.
Harmonisation of work health and safety regulations is estimated to provide an overall
economy-wide net benefit. Within this overall result there will be costs and benefits
associated with a number of the proposed changes and the distribution of these will
differ across businesses, jurisdictions and sectors.



An example where a proposed model WHS regulation reflects existing jurisdictional
regulatory approaches is the proposed hazardous atmospheres regulation. It is
expected that there will be no significant impact of the proposed regulation on business
practices as it is consistent with existing requirements in regulations and Codes of
Practice in all jurisdictions. There may be improvement in certainty for businesses
operating in multiple jurisdictions, which is likely to have compliance cost benefits due
to their size.

There may be transitional costs of compliance with new regulations for businesses. For
example the model WHS Regulations for RCDs propose the requirement for RCDs to
be installed in hostile operating environments. As this is not the current practice in
Victoria, Tasmania and the ACT, this has the potential to be an additional requirement
for businesses operating in these jurisdictions. It should be noted that some businesses
may already have RCDs operating on their premises and therefore not incur additional
costs.

While there will be a need for adjustment as a result of the new laws, the expected
aggregate benefits in terms of lower administrative requirements, regulatory
duplication, improved efficiency and improved work health and safety outcomes are
greater than the costs of implementing the model WHS Regulations.

Some proposed regulations for some jurisdictions propose new requirements. For
example, the model WHS Regulations for asbestos will provide, for the first time in
Australia, a consistent framework for the management of ashestos materials in
workplaces, the removal of asbestos, and the licensing and competencies for asbestos
removalists and assessors. These reforms deliver substantial benefits in the long run in
terms of reduced risk and exposure to asbestos in the workplace and consequent
improved health outcomes. The long-term benefits of averting asbestos-related
diseases are not costed in this RIS analysis.

While there will be one-off implementation costs, the quantitative analysis undertaken
at the national level for adopting the model WHS Regulations indicates net benefits (i.e.
after implementation costs) of around $250 million per annum to the Australian
economy over each of the next 10 years. This estimate does not include expected
productivity benefits. While noting the difficulties in estimating the productivity benefit, a
reasonable conclusion would be that the reforms will provide a positive and meaningful
productivity benefit. Specific figures were excluded from the quantitative analysis,
largely due to the difficulties in providing a sufficiently robust estimate. Based on a
review of the analysis in this RIS, productivity improvements in the order of $1.5 billion
to $2 billion per annum over the next 10 years are considered likely.

Multi-state businesses are expected to benefit from harmonisation by approximately
$70 million per annum. They will gain both compliance costs savings and expected
work health and safety outcomes over the next decade. While these businesses face
initial adjustment costs, the compliance and safety benefits are expected to be
considerably greater and this is before productivity benefits are even considered.

It is expected that single-state firms and small businesses will face a net cost of $3.27
per worker per annum (or about $27 million per annum). This is clearly outweighed by
the net benefit to society of $21.48 per worker per annum (or about $250 million per
annum), before any productivity gains are taken into account.
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Workers are not expected to face any initial adjustment costs as a result of the
adoption of the model WHS Regulations and, like businesses, are expected to benefit
from improved work health and safety outcomes.

Government regulators, and society in general, will face initial adjustment costs but the
ongoing benefits, largely as a result of expected lower costs associated with workplace
injury and illness, are likely to offset these costs. Overall, the expected aggregate
benefits in terms of lower administrative burden, reduced regulatory duplication,
improved efficiency, and improved work and safety outcomes are greater than the
considerable costs of implementing the model WHS Regulations.

Some submissions expressed concerns about the application of the model WHS
Regulations to not for profit organisations. Organisations that have both volunteers and
paid employees, however will not be classified as ‘volunteer associations’. Volunteers
in these organisations will need to be afforded the same work health and safety rights
and responsibilities as paid employees. While many of these organisations currently
provide work health and safety duties of care to volunteers as part of their duty of care
to their paid employees, under the reform these organisations will need to specifically
address these concerns for volunteers. Some not for profit organisations will face
additional compliance requirements.

The preferred option

Option 2 — adoption of the work health and safety reforms — is the preferred option for
this Decision RIS because:

e it achieves the objectives of work health and safety laws harmonisation as
determined by COAG

e the safety benefits of harmonisation exceed the compliance costs, and

¢ the long-term return to the national economy significantly exceeds the one-off cost
of implementation of the new laws without taking into account the expected
productivity benefits of the reforms.
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1Introduction

In July 2008, COAG formally committed to the harmonisation of work health and safety
legislation by signing an IGA.

The IGA outlines the commitment of the Commonwealth, states and territories to work
together to develop a nationally consistent harmonised framework for work health and
safety laws. These laws would take the form of a model WHS Act, model WHS
Regulations and model Codes of Practice. In signing this agreement each jurisdiction
committed to implementing the new harmonised framework by 1 January 2012.

The IGA also provided for the establishment of a new independent body to progress
the development of the model work health and safety legislation. The WRMC endorsed
the creation of Safe Work Australia on 3 April 2009.

Safe Work Australia was formally established on 1 July 2009. It was given a primary
focus to progress the harmonisation of model work health and safety laws in
partnership with the Commonwealth, states and territories, employer and worker
representatives, who are all members of Safe Work Australia.

Safe Work Australia has overseen the development and implementation of the model
legislation which includes the model WHS Act, model WHS Regulations and Codes of
Practice.

On 11 December 2009 WRMC endorsed the model WHS Act subject to some technical
and drafting revisions. This included endorsement of a Decision RIS that concluded
that the model WHS Act could have net benefits of around $179 million per annum.

The development of model WHS Regulations and Codes of Practice in support of the
model WHS Act is an important element of the regulatory framework. In many cases
the regulations provide greater specificity of the factors to be controlled to enable duty
holders to manage risks and fulfil their primary duties.

On 2 December 2010 Safe Work Australia Members agreed to release an exposure
draft of the model WHS Regulations and first stage Codes of Practice for public
comment for a period of four months from 7 December 2010 to 4 April 2011. The
exposure draft was accompanied by a discussion paper. A further package of Codes of
Practice will be made available for public comment later in 2011.

On 10 January 2011 Safe Work Australia released a Consultation RIS for the National
Harmonisation of Work Health and Safety Regulations and Codes of Practice for public
comment. This document was prepared by Access Economics on behalf of Safe Work
Australia. A total of 1343 submissions were received during the public comment period
on the draft model WHS Regulations and Codes of Practice and the development of
the Consultation RIS. Submissions received from individuals totalled 836, while 507
were received from organisations.

Safe Work Australia reviewed all the public submissions received. The information
gathered during this process was considered in making further amendments to the
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package of model WHS Regulations and Codes of Practice and to develop this
Decision RIS.

This Decision RIS has been prepared in accordance with the Best Practice Regulation:
A Guide for Ministerial Councils and National Standard Setting Bodies (COAG 2007).

1.1Regulation Impact Statement process

WRMC is required by COAG to conduct a regulatory impact analysis for agreements or
decisions of a regulatory nature. The development of a COAG RIS is a two-stage
process involving the preparation of a Consultation RIS and a Decision RIS.

The purpose of a Consultation RIS is to advise the regulatory options for consideration
and gather information to inform the cost benefit analysis (CBA) to be undertaken in the
Decision RIS.

A Decision RIS uses the information gathered during the public comment phase that is
both qualitative and quantitative to develop a CBA that assesses the costs and impacts
associated with the proposed regulatory changes. It makes conclusions as to whether
regulations are necessary and if so, what the most effective regulatory approach might
be.

1.2Purpose of this Decision Regulation
Impact Statement

This Decision RIS provides a detailed analysis of the proposed regulatory changes to
the work health and safety legislative framework in Australia as a result of the proposed
introduction of model WHS Regulations and first stage Codes of Practice in support of
the model WHS Act. It takes into account the submissions received in the public
consultation undertaken and assesses the overall costs and impact on Australian
governments, industry and the community in implementing harmonised model WHS
Regulations and first stage Codes of Practice in support of the model WHS Act. This
Decision RIS is intended to complement the process that was completed for the model
WHS Act and is not intended to cover those matters already covered by the Decision
RIS for the model WHS Act.

Many of the provisions that are addressed in the model WHS Regulations or Codes of
Practice have previously been the subject of agreement through policy arrangements
under the Australian Safety and Compensation Council (ASCC) or the National
Occupational Health and Safety Commission (NOHSC). This includes National
Standards and Codes of Practice for which RIS processes have been undertaken. It is
not proposed to revisit those issues nor the policy decisions for which a RIS has
previously been completed.

Codes of Practice are developed to provide practical guidance in support of the model
work health and safety legislation on how to implement provisions that are contained
within the model WHS Act or model WHS Regulations.
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Codes of Practice are not mandatory and if the PCBU can find an equivalent means of
providing the same level of health and safety as provided for in the Code of Practice
then that is an acceptable course of action. Codes of Practice do, however, have
evidentiary status in court and are subject to the RIS process.

1.3Report structure

The remainder of this Decision RIS is structured as follows:

e Chapter 1 provides an explanation of key decisions leading up to development of
the model WHS Regulations and Codes of Practice, the process and purpose of the
Decision RIS.

e Chapter 2 outlines the problem that the harmonisation of work health and safety
legislation and regulation is seeking to address and provides an overview of current
work health and safety legislation.

e Chapter 3 describes the objectives of the work health and safety reforms and
outlines the current process of harmonising work health and safety regulations and
Codes of Practice, the inconsistencies that exist under the current system and how
the harmonisation process aims to address these.

e Chapter 4 presents the options on which the Decision RIS is based in the context of
the model WHS Act.

e Chapter 5 provides information on the public consultation process.

e Chapter 6 details the key changes made in the model WHS Regulations package,
the key issues raised during public comment and Safe Work Australia’s response,
and analysis of the impacts at the firm and jurisdiction level.

e Chapter 7 provides a national impact analysis of the proposed changes based on a
gualitative assessment, public consultations and a survey undertaken by Deloitte
Access Economics.

¢ Chapter 8 outlines the implementation process for the model WHS Regulations.

e Chapter 9 sets out the review provisions planned for evaluation of the
implementation of the model WHS Regulations and Codes of Practice.

e Chapter 10 concludes and provides the recommended option.
e Appendices A, B, C, D, E and F:

o Appendix A outlines Australia’s work health and safety performance and
trends in workplace injury and incidence rates in Australia.

o Appendix B outlines the history of work health and safety harmonisation in
Australia.

o Appendix C reviews the relevant literature and in particular the RIS
processes that have been undertaken related to the model WHS
Regulations and Codes of Practice.

o Appendix D provides a copy of the survey distributed to over 4500 firms
and a summary of results.
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Appendix E provides sensitivity analysis of the national impacts discussed
in Chapter 7.

Appendix F contains the bibliography.

11
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2 Statement of the problem
2.1Background

All Australian work health and safety legislation is based on the same set of principles
known as the Robens model. This model was adopted in the 1970s in a period of
widespread reform following recommendations made by the Robens Committee in the
UK (Lord Robens 1972). With the adoption of the Robens model Australian work health
and safety laws changed in focus from detailed, prescriptive standards to a more self-
regulatory and performance-based approach.

While similar in intent, there are differences in how the Commonwealth and each state
and territory has interpreted these recommendations. Considerable variances in
content continues to exist between jurisdictions, particularly in regard to duties of care,
consultation and risk control mechanisms, record keeping, reporting, compliance
regimes and penalties.

Over the last 20 years there has been significant work undertaken at the national level
to make the application of work health and safety regulations more consistent by
developing National Standards and National Codes of Practice. However there has not
been a binding obligation on jurisdictions to adopt these National Standards and Codes
of Practice. Adoption of National Standards has been inconsistent and some
jurisdictions have reworked the clauses and definitions of a National Standard to align
with their respective work health and safety legislation.

Although competitive federalism can drive innovation in regulation, differences across
jurisdictions can impose costs to businesses operating in multiple work health and
safety environments. Multiple regulatory regimes are a cost to government due to
duplication and inefficiencies in the provision of policy and regulatory and support
services. As Australia is a small and open economy, there is a need for the most
efficient work and safety regulation to be considered and implemented at the national
level. The need for the Australian economy to remain internationally competitive means
that reform should be realised in a least cost manner. Nationally, the benefits will be
realised by regulation that maximises health and safety outcomes while delivering good
business practices and increased productivity.

In response, Australian governments through COAG have committed to harmonising
work health and safety laws through the development of a model WHS Act, model
WHS Regulations and model Codes of Practice and a policy dealing with compliance
and enforcement of the model legislation.

2.20verview of current work health and
safety arrangements

The Commonwealth, states and territories currently have responsibility for making and
enforcing their own work health and safety legislation.

12
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Jurisdictions have taken a broadly similar approach to regulating for safer workplaces,
including:

e a principal work health and safety Act codifying common law duties of care
o detailed regulations and Codes of Practice, and

e a system of education, inspection, advice, compliance activities and where
appropriate, prosecution.

With nine different jurisdictions, there are multiple laws relating to health and safety in
the workplace. These include 10 specific work health and safety statutes comprising six
state Acts, two territory Acts and two Commonwealth Acts including Seacare and over
50 legislative instruments applying to other activities.

Australia’s work-related fatality rates are among the best performing countries.
Australia’s incident rates over recent years have generally decreased at a greater rate
than other best performing countries. Appendix A outlines Australia’s work health and
safety performance.

In addition, there are differing regulatory bodies and structures, inspectorate regimes
and legislative content. Multiple work health and safety regimes increase the costs
borne by governments, while economies of scale and scope may be achieved through
shared production of work health and safety policy across the jurisdictions (Quigley
2003).

Other issues associated with multiple work health and safety regimes include the
following:

¢ inconsistent safety standards across jurisdictions lead to confusion and complexity
which have negative impacts on the safety of workers

¢ inconsistent safety standards across jurisdictions cause confusion, complexity and
duplication for some businesses

¢ inconsistent record keeping, notification and reporting requirements across
jurisdictions for identical safety hazards lead to complexity and considerable
administrative burdens

e similar breaches in different jurisdictions are subject to different enforcement
activities and significantly different penalties

e incentive for industry to move to jurisdictions with less stringent or costly regulation

e competition between jurisdictions to attract business by reducing the levels of
safety (Johnstone 2008), and

o disincentive for businesses to participate in multiple markets across jurisdictions
resulting in reduced competition.

13



Harmonisation of WHS Regulations and Codes RIS

2.3Current process of harmonising work
health and safety legislation

At its meeting on 1 February 2008 WRMC agreed that the use of model legislation is
the most effective way to achieve harmonisation of work health and safety laws.
Ministers supported the Australian Government’s intention to initiate a review to inform
the development of model legislation and agreed to settle the terms of reference for the
review.

On 4 April 2008 the Minister for Employment and Workplace Relations announced a
national review by an advisory panel that would report to WRMC on the optimal
structure and content of model work health and safety legislation that was capable of
being adopted in all jurisdictions.

In July 2008 the Australian Government committed to working with all states and
territories to harmonise work health and safety legislation by 1 January 2012. The
ASCC was replaced with a new independent body, Safe Work Australia.

In October 2008 the first report of the National Review into Model Occupational Health
and Safety Laws (the National Review) was released and made recommendations on:

¢ the duties of care including the identification of duty holders and the scope and
limits of duties, and

e the nature and structure of offences including defences.

In January 2009 the second report was released and made recommendations on:
e scope and coverage including definitions

e workplace-based consultation, participation and representation provisions including
the appointment, powers and functions of health and safety representatives and
committees

¢ enforcement and compliance including the role and powers of work health and
safety inspectors and the application of enforcement tools including Codes of
Practice

¢ regulation-making powers and administrative processes including mechanisms for
improving cross-jurisdictional co-operation and dispute resolution

e permits and licensing arrangements for those engaged in high risk work and the
use of certain plant and hazardous substances

o the role of work health and safety regulatory agencies in providing education,
advice and assistance to duty holders, and

e other matters the national review panel identified as being important to work health
and safety that should be addressed in the model WHS Act.

The two reports from the National Review can be found at
www.nationalohsreview.gov.au.

A history of workplace health and safety harmonisation in Australia is at Appendix B.
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2.4Regulatory inconsistencies under current
arrangements

The current inconsistencies between jurisdictions in work health and safety legislation
have led to significant problems that are summarised below.

Multi-state employers and red tape

The most prominently reported cost of the current arrangements arises from the issue
of red tape. This is the cost to employers who operate in more than one jurisdiction in
complying with more than one jurisdiction’s work health and safety legislation. Red tape
and system duplication requires an increased effort to meet the differing requirements
of jurisdictions to meet essentially the same work health and safety outcomes. The
processes are necessary to support the work health and safety framework in each
jurisdiction but at the risk of shifting an employer’s focus from improving safety in the
workplace to dealing with paperwork.

Although multi-state businesses make up less than one per cent of all businesses in
Australia, they are generally larger firms and account for nearly 29 per cent of
employment.

The Regulation Taskforce (2006) (the Taskforce) found the most visible costs to
business from over-regulation are generally the paperwork burden and related
compliance costs which derives from:

e providing management and staff time to fill in forms and assist with administrative
requirements, including audits

¢ recruiting and training additional staff to meet compliance burdens
¢ purchasing and maintaining reporting and information technology systems

e obtaining advice from external sources, including accountants and lawyers, to
assist with compliance, and

e obtaining licences and/or attending courses to meet regulatory requirements.

Evidence provided to the Taskforce (2006 p9) indicated that these costs can be
significant. For example:

o the NSW State Chamber of Commerce submission stated that the average
business in NSW spends up to 400 hours per year complying with regulations or
meeting its legal obligations. This is the equivalent of nearly $10 000, and

o QBE Insurance Group estimated that it spends $60 million per year on
compliance matters.

The Taskforce identified work health and safety as a cross-jurisdictional regulation hot
spot requiring urgent attention.

Many submissions to the Productivity Commission (2004) Inquiry into Workers’

Compensation and Occupational Health and Safety Frameworks reported that the cost
for multi-state employers of complying with multiple arrangements can be considerable
and may amount to millions of dollars per year. Although most employers were not able
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to give precise estimates of the costs faced, a few provided estimates relating to
particular costs.

Government and taxpayers

Through payments to Commonwealth, state and territory government revenue funds,
taxpayers contribute to the development, implementation and review of work health
and safety legislation. This process is currently duplicated in each jurisdiction using
different schedules and creating an environment of constant change.

Community costs

The Taskforce noted in its report (2006 p15) that where ‘regulation increases business
costs, these are often passed on to consumers in the form of higher prices for goods
and services. Some regulations may also unnecessarily restrict consumer choice’.
Regulation that increases business costs or restricts business opportunities may
jeopardise not only the profits of owners but also the job security and wages of their
workers. For Australians to continue to obtain the benefits of an internationally
competitive economy, it is imperative that the Australian regulatory environment is in
line with best international practice.

Reduced mobility of the workforce

The necessity to be trained and certified as competent for some types of work under
separate arrangements in each jurisdiction limits workforce mobility. The Taskforce
(2006 p41) noted that:

The ability of Australian businesses to attract skilled workers and the
mobility of skilled workers across Australian jurisdictions underpins a well-
functioning labour market and productivity growth. A common theme across
a range of submissions was the way various occupational licensing regimes
effectively undermine these requirements. The two key areas of regulation
are those governing Australia’s national training system and occupation
licensing regimes.

Inequity

Different safety standards across jurisdictions create inequities for employers and
employees. For example some states require physical fall protection for workers who
work at heights of two metres, others at three metres, and others do not specify a
height at all (leaving it to employers to assess the risk in each situation).

Confusion, errors and distraction

The Productivity Commission (2004 p21) reported that the need to focus on complying
with differences between jurisdictions is seen as a distraction for management, away
from focussing on developing a company-wide culture of preventing injury and illness.
It quoted a submission from Pacific National that ‘rather than being proactive and
developing better prevention and implementation strategies, internal safety
management safety staff must spend time training and researching jurisdictional
differences’.
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Examples of regulatory inconsistencies

Regulatory inconsistencies across jurisdictions result in additional burdens imposed
under current work health and safety regulations. Some practical benefits of
harmonised work health and safety regulations are outlined below.

e Aregistration regime imposes a prohibition on the use of some plant until certain
legal requirements have been met. This involves an information transfer between
the applicant and the regulator and, in most cases, the imposition of a cost in the
form of registration fees. The significance of this interaction is amplified where the
duty holder is faced with different requirements in different jurisdictions. The model
WHS Regulations and Codes of Practice have the potential to significantly simplify
these differing processes.

o Alljurisdictions currently require asbestos removalists to have undertaken training
in order to be issued with a licence. The mandatory training for licensed asbestos
removalists varies across the jurisdictions, with approaches varying from
competency-based vocational education and training (VET) to regulator approved
private sector developed courses. With no nationally recognised training for
asbestos removal or mutual recognition of asbestos removal licences, when
businesses are operating across borders, applications must be made with each
regulator. Development of nationally endorsed units of competency for asbestos
removal workers, asbestos removal supervisors and licence applicants would
reduce burden on businesses operating close to state and territory borders by
increasing both workforce mobility and flexibility and the ability for businesses to
operate either side of the border. It would also enable the same standard of
competency to be enforced across Australia.

2.5Australia’s international work health and
safety performance

From an international perspective Australia’s work-related fatality rates are better than
some of the best performing countries (see Appendix A). While the gap between
Australia and the better performing countries has reduced since 1999-2001, Australia
did not meet its aspirational goal of having the lowest levels of work-related traumatic
fatalities in the world by 2009.

The National OHS Strategy 2002-2012 endorsed by WRMC set targets towards
achieving a national vision of Australian workplaces free from death, injury and
disease. While Australia did not meet its target of 40 per cent reduction in incidence of
work-related injury by 2012, as set out in the first triennial review of the National OHS
Strategy 2002-2012, it did meet its goal of a 20 per cent reduction in fatalities by 30
June 2012.

A less than optimal occupational health and safety environment can severely reduce a

country’s or state’s living standards. More basically, it is a human right that a person
should be able to be safe and healthy in the place where they work.
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30bjectives of harmonisation
of work health and safety
reform

The IGA states that the fundamental objective of work health and safety reform is to
produce the optimal model for a national approach to work health and safety regulation
and operation which will:

¢ enable the development of uniform, equitable and effective safety standards and
protections for all Australian workers

e address the compliance and regulatory burdens for employers with operations in
more than one jurisdiction

o create efficiencies for governments in the provision of work health and safety
regulatory and support services, and

e achieve significant and continual reductions in the incidence of death, injury and
disease in the workplace.

The harmonisation of work health and safety legislation is part of the COAG National
Reform Agenda aimed at reducing regulatory burdens and creating a seamless
national economy. These reforms aim to deliver more consistent regulation across
jurisdictions and to reduce excessive compliance costs on business. They also aim to
reduce restrictions on competition and distortions in the allocation of resources in the
economy. The harmonisation of work health and safety legislation is intended to
contribute to:

e creating a seamless national economy through reducing costs incurred by business
in complying with unnecessary and inconsistent regulation across jurisdictions

¢ enhancing Australia’s longer-term growth and improving workforce participation and
overall labour mobility

e expanding Australia’s productive capacity over the medium term through
competition reform and enabling stronger economic growth

e improving compliance for multi-state jurisdictions

e assisting the development of future work health and safety regulations and Codes
of Practice as knowledge regarding practices improves

¢ the smoother transition of goods and equipment between jurisdictions, and

e the transfer of processes between jurisdictions.

Work health and safety harmonisation has four components:
e harmonisation of principal work health and safety Acts
¢ harmonisation of work health and safety regulations

e development and adoption of Codes of Practice, and

18



Harmonisation of WHS Regulations and Codes RIS

nationally consistent compliance and enforcement policies.

The objectives of harmonising work health and safety regulations are as follows:

Reducing compliance costs for business. For multi-state organisations,
nationally consistent Acts should equate to lower compliance costs. For single-state
businesses, the outcome is not clear.

Improving efficiency for regulatory agencies. Rather than having 10 regimes
being reviewed every five years there should effectively only be one national
regime reviewed every five years.

Improving safety outcomes. The reduction of red tape and greater certainty for
duty holders should allow businesses to focus more on health and safety
improvements rather than on mere compliance. Regulatory efficiencies should also
allow greater scope for regulators to actively improve safety in workplaces. The
model WHS Act applies to a broader range of modern employment relationships
and aims to protect all types of workers from hazards and risks arising from work.

Model WHS Regulations and Codes of Practice assist with the harmonisation of work
health and safety legislation. The model WHS Regulations support the model WHS Act
by setting out mandatory obligations on specific matters. These regulations are written
in terms of processes or outcomes that PCBUs must follow or achieve to meet their
general duties under the Act in relation to these matters. The work health and safety
Codes of Practice provide practical guidance to support the model WHS Act and model
WHS Regulations and have evidentiary status. Non-compliance with Codes of Practice
does not in the first instance constitute a breach of the work health and safety
legislation.
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40Options for model WHS
Regulations and Codes of
Practice

This chapter presents the options on which this Decision RIS is based in the context of
model WHS Regulations and Codes of Practice that support the model WHS Act.

¢ Option 1 is the retention of the status quo of non-harmonised legislation and non-
harmonised regulation, and

e Option 2 is the adoption of WRMC endorsed model WHS Regulations and Codes of
Practice by all jurisdictions, implemented by 1 January 2012.

In December 2009 WRMC agreed to the model WHS Act while allowing for technical
revisions. A RIS process was undertaken as part of the development of the model
WHS Act.

This Decision RIS focuses on the draft model WHS Regulations and Codes of Practice
package to support the model WHS Act.

This RIS process also identified a number of alternatives for those matters initially
identified as resulting in considerable change and/or significant impact. These matters
included RCDs, construction excavation including notification, plant registration, major
hazard facilities licensing issues, and asbestos management and removal including
assessor licensing and removalist requirements. The analysis for each option took into
account all the submissions received and subsequent agreement by Safe Work
Australia to amend the model WHS Regulations and Codes of Practice package.
Chapter 6 provides detailed discussion of the various model WHS Regulations and
Codes of Practice, including the impacts of the final regulatory changes. Chapter 7
provides the overall quantitative impact of harmonisation.

The analysis also identifies incremental changes. These incremental costs and benefits
are defined as those costs or benefits considered to be unique to Option 2. This
Decision RIS does not reconsider costs and benefits already imposed by the model
WHS Act like the removal of reversed onus of proof. New and additional requirements
imposed by model WHS Regulations and Codes of Practice are instead discussed.

For example while all jurisdictions already have legislation pertaining to the licensing of
asbestos removalists (except the Commonwealth which defers to state and territory
legislation), standardisation across Australia regarding national competency-based
training units will result in training courses being revised by registered training
organisations (RTOSs).

Similarly, where an existing National Standard or Code of Practice and associated RIS
(see Appendix C) have previously been agreed and used as the policy basis for model
WHS Regulations, it is the incremental change and impact beyond that previously
assessed which will be considered as part of Option 2.
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Option 2 consolidates existing elements of Commonwealth, state and territory work
health and safety regulations and Codes of Practice in a consistent manner.

Implementation of Option 2 has implications for governments, businesses and workers.
This is mostly a harmonisation process, but in some areas reforms are incorporated.
The benefits mostly reflect gains associated with businesses operating cross-
jurisdictionally.
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5Consultation

5.1Stakeholder consultation

Extensive consultation was undertaken during the drafting of the model WHS
Regulations and Codes of Practice in developing the Consultation RIS and for this
Decision RIS. This has included the establishment of Temporary Advisory Groups
(TAGS) for the following subject areas:

¢ licensing
¢ confined spaces
¢ major hazard facilities

e chemicals

e electricity
o plant
e asbestos

e general workplaces
e construction, and

e manual tasks.

The role of these groups was to provide advice and assistance to Safe Work Australia
in the decision-making process. These groups are tripartite and include subject-specific
technical experts. Approximately thirty TAG meetings were undertaken to clarify policy
issues impacting on the development of model WHS Regulations and Codes of
Practice.

Five Safe Work Australia Members’ meetings and 27 SIG-OHS meetings have been
held to oversee the development of the model WHS Regulations and Codes of
Practice.

Work health and safety authorities, the Australian Chamber of Commerce and Industry
(ACCI), Australian Industry Group (Ai Group) and Australian Council of Trade Unions
(ACTU) were asked to provide comment on the methodology for the Consultation RIS
prior to its development.

Preliminary consultation was undertaken with unions, industry and jurisdictional
representatives during the development of the Consultation RIS that accompanies the
package of draft model WHS Regulations and Codes of Practice and the Public
Discussion Paper that was published for public comment in December 2010 for a four-
month period.

A total of 1343 submissions were received during the public comment period. Of these,
725 submissions related to both policy and RIS concerns and 618 were policy only.
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5.2Focus groups

Focus groups were held in each jurisdiction during the public comment period. The
issues raised during the focus group discussions have also been incorporated into
Chapter 6 under the specific subject areas. Safe Work Australia’s responses to these
comments are also addressed in the specific subject areas in Chapter 6. A summary of
the key issues raised by participants is provided below.

Participation and work groups

The main concern raised by employers during focus group discussions on this issue
was increased numbers of health and safety representatives (HSRs). For unions, there
was concern over HSRs now having to request training. Unions were also concerned
that HSRs would have less protection from liability which may lead to a shortage of
volunteers.

General workplace management

The remote and isolated work provisions were a concern to employers in states with
large distances and sparse populations. Some participants thought they may need to
provide workers with satellite phones. The Commonwealth was concerned that the
definition of workplace may extend to accommodation provided to workers. This could
invoke privacy issues and could conflict with existing Commonwealth law.

Hazardous work

Hazardous manual tasks regulations and Codes of Practice were unpopular with
employers for being too broad in coverage and with unions for not requiring enough
risk assessments.

Employers in states that have a two metre rule for requiring fall protection questioned
its removal. Employers saw it as clear and easy to understand. Unions felt that the
simple requirement to document the use of administrative controls over two metres
would not be very effective.

There was general support for RCDs, although participants were concerned about the
lack of a transition period for retrofitting RCDs.

Plant and structure

There was little support for the requirement for annual renewal of plant registration.
Employers saw it as an unnecessary cost and unions saw no offsetting safety benefit.
The ACT currently has no plant registration at all so the implementation of some plant
registration was seen as beneficial.

Construction
Building industry representatives considered that the $200 000 threshold for requiring a

principal contractor was too low because this is considerably below the cost of building
the average house.
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The requirement to give five days notification for excavations over 1.5 metres deep was
not supported by employers, particularly in the building industry. The notification
requirement was also not supported by regulators, who considered they would not
have the resources to respond to a significant increase in notifications and could be
held liable if they didn’t. This requirement was popular with unions who said it had
improved safety in Victoria. This requirement is modelled on Victorian regulations but
building sites are currently exempt in Victoria.

Asbestos

The new asbestos regulations were generally well received. Unions considered that
“shonky” operators could divide removal jobs up into small lots (<10m2) in order to
avoid compliance. Employers in states and territories with large distances and sparse
populations were worried about the availability of licensed assessors. The ACT was
concerned that standards under the harmonised regulations will be lower than those
currently applying in the ACT.

Major hazard facilities

Apart from claims from the WA regulator that the new model WHS Regulations for
MHFs could lead to a five-fold increase in the number of sites so classified in WA, this
was not a major issue during consultations.

Other matters

There were a number of concerns raised about potential reductions in safety under the
model WHS Regulations. This included concern about the potential for serious
incidents if the adjustment to compulsory permanent RCDs in every workplace was
poorly managed.

Complaints about the complexity of the regulations and the length of the model WHS
Codes of Practice were voiced by participants at most of the focus group meetings,
particularly by unions. Some participants from larger companies thought the regulations
were better written than some of the other legislation they have to deal with. Other
comments were that the language of the Codes of Practice is easy to read.

Most industry participants did not think that the reduced requirements for undertaking
and documenting risk assessments would lead to substantial administrative savings.
This is because they believe that continuing to carry out these procedures is their best
defence when an incident occurs. Conversely, unions claimed that once employers no
longer had risk assessments mandated in work health and safety legislation they would
stop doing them and that safety would suffer as a consequence.

Estimated compliance costs of individual regulations

Table 5.1 provides ongoing compliance costs estimated by regulators and
stakeholders. A considerable number of changes were suggested by participants
during focus group discussions and in submissions. Views expressed at the focus
groups and in the submissions were similar. The focus groups tended to be jurisdiction-
specific and submissions focussed on the national level. Some suggested changes
from “0” to “2” by participants were incorporated as changes from “0” to “1” instead. All
suggested changes have been recorded in Chapter 7.
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Table 5.1: Estimated compliance costs, after public consultations

Subject

General Workplace
Management

General Working
Environment:

Entry , Exit and
Movement

Work areas and space
Floors and Surfaces
Lighting

Ventilation

Heat and Cold
Essential Services
Facilities

Remote and Isolated
Work

Hazardous atmospheres

Personal Protective
Equipment

First Aid
Emergency Plans

*Representation and
Participation

*Health and Safety
Reps/Work Groups

*Issues Resolution
*Consultation
Hazardous Work

Noise

Hazardous manual tasks
Confined Spaces

Falls

High risk work - licensing

Electrical safety and
energised work

Electricity - RCDs
Diving work

NSW Vic
1 1
1

1
1 2
2
1
1 1
2
1 2
1
1 1
2

Qld

SA WA Tas
1
1 1 1
1
1 1
1
1
1
1
1
2 1
2
1
2 1
1 1
1 2
2

NT ACT Cth

1
1
1 1 1
1
1
1
1
1 1
1
1
1
1

1
1 1
1 1
2 1
1
1
1 1 1
1 1
2 2
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Subject NSW Vic Qld SA WA Tas NT ACT Cth

Plant and Structures

Plant 2 1 1 2 1 1
Scaffolding 1

Amusement devices 1 1 1 1 1 1 1 1
Plant registration 2 2 1 1

Construction
Construction — General 1 1 1 1 1 1 1 1
Construction — High Risk

Construction — Excavation 2 2 2 2 2
Notification
Construction — Induction 2 0 1

Hazardous Chemicals

Chemicals — General 2 2 2 1
Chemicals — Labelling 2 1 2 1
Chemicals — Safety Data 2 1
Sheets

Lead 2 1 1 1 1
Asbestos

Asbestos removal and 2 2 2 2
management

Asbestos removalist 1 1 1 1 2 2 1 1 2
licensing

Licensed asbestos 2 2 2 2 2 2 2 2 2
assessor

Certified SMS for Class A 2 2 2 2 2 2

removal licence

Major Hazard Facilities

(MHF)
MHF 2 1 1 2 2 1 2 1
MHF — licensing 1 2 1 2 1

Note: numbers in red have changed since the Consultation RIS estimates.

5.35urveys

As part of the public comment process, Deloitte Access Economics sent a web-based
survey to firms across industries, jurisdictions and a range of small, medium and large
companies.
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The survey included a section asking businesses that trade across borders about the
perceived benefits of dealing with one set of regulations. A copy of the survey is
included in Appendix D.

5.4Public submissions

This section provides a summary of the views expressed in the 1343 submissions
received during the public comment process in regard to policy and/or the Consultation
RIS. The key issues raised in public submissions regarding particular regulations are
provided in Chapter 6.

The move towards harmonised work health and safety legislation was generally
welcomed as reducing inconsistencies, duplication and compliance costs. The
submissions also highlighted various specific concerns relevant to particular industries.
A common theme was that the overly prescriptive nature of some regulations would not
benefit safety outcomes.

5.4.1 Employers and major employer associations

Substantial benefits of harmonisation were seen to be conferred on businesses that
operate across multiple jurisdictions. Employers were concerned that the complexity of
interactions between the model WHS Act, model WHS Regulations and Codes of
Practice can give rise to apparent or actual inconsistencies. This complexity may not
be a problem for large businesses but could be a significant issue for small businesses.
They were also concerned that while these three levels of paper governance were
being harmonised, perceived differences in approach to compliance and enforcement
between inspectorates may undermine this progress. There is concern that some
regulations are too prescriptive, rather than providing a framework which may create a
focus on paper compliance, and diminish the flexibility to develop what is best for any
particular workplace. There is also a concern that administrative provisions including
notifications and plant registration may add to the regulatory burden.

5.4.2 Unions

Unions are concerned that the harmonisation process is focused on cutting cost to
businesses rather than ensuring that work health and safety legislation is providing the
best standards across Australia. Unions feel there is a societal cost that has not been
taken into consideration in these regulations as they feel that self-regulation would
ensure only the employer’s cost would be taken into consideration by employers when
applying these regulations. Employers may take advantage of the broad usage of the
term ‘so far as reasonably practicable’ allowing a self-interested interpretation.

Unions are also concerned that the regulations are too complex for the average work
health and safety representative, which limits their application in the workplace. The
hierarchy of control for risk management is not consistent across regulations and the
lack of risk assessments may jeopardise safety. Other concerns include inconsistency
with penalties and confusion with the wording of whom the regulation applies to in
some circumstances.
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5.4.3 Governments

Governments have primarily utilised their involvement in Safe Work Australia’s
consultation process to put forward their views. Some governments also used the
public consultation process to provide comments which are summarised below.

Governments expressed concern about a possible diminishing of safety standards in
comparison to their own existing rules in certain areas. Some governments may also
keep existing laws under a different head of power, like the treatment of asbestos in the
ACT.

Some governments did not have regulation for areas covered by the model WHS
Regulations or equivalent requirements and may find an increase in regulatory burden.
There was concern that the increased quantity of regulation relating to the application
of specific practices rather than focusing on general duties reduces flexibility. There
was also concern over the wording of the regulations and that they are difficult to follow
and interpret and not suited to those in the workplace. Some felt that the complexity
impact of these regulations on small business has not been adequately addressed.
Notification requirements were seen to increase costs for the regulator in some areas
including plant registration. Some governments were expressly concerned over the
compulsory retrofitting of RCDs and lack of any transition period. WA is considering
whether to adopt all of the harmonised regulations and Codes of Practice.
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6 Public comment and the
model WHS Regulations and
Codes of Practice package

Current Commonwealth, state and territory work health and safety laws are based on
the Robens model. The model WHS Act is also based on that model, although the
manner in which these principles were implemented through regulations has not been
consistent and has varied over time.

A number of reviews and RIS processes related to work health and safety have been
undertaken in the past and used as the policy basis for national standards. These
reviews and documents have been produced by Commonwealth, state and territory
agencies and independent organisations and have identified the costs and impacts of
introducing various regulations and guidance material relevant to the national work
health and safety harmonisation process. Where existing National Standards or Codes
of Practice are in place, Safe Work Australia agreed to use these as the basis for
harmonisation.

Aspects of these publications relevant to the adoption of national model WHS
Regulations and Codes of Practice are summarised in Appendix C. The previous RIS
processes outlined in this Appendix have been used by the Commonwealth, states and
territories when adopting legislation and are an important part of this Decision RIS
process. They provide a baseline for determining additional change and impact that
may arise in the course of developing the model WHS Regulations and Codes of
Practice. All jurisdictions have previously agreed to the outcomes of previous national
RIS processes and these represent the base from which the proposed model WHS
Regulations or Codes of Practice have been developed.

The model WHS Act, agreed by WRMC, has already been the subject of a RIS
process. Jurisdictions have either adopted the model WHS Act or are currently in the
process of doing so. The subsequent model WHS Regulations and Codes of Practice
developed in support of the model WHS Act provide the detail for duty holders to meet
their responsibilities under the model WHS Act.

Table 6.1 presents ratings of ‘minimal’, ‘some’ and ‘considerable’ change for the
anticipated changes as put forward in the Consultation RIS that was published for
public comment. The reassessed ratings following public comment were taken into
account and changes were made to the model WHS Regulations.
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Table 6.1 National ratings of changes anticipated with the introduction of
model WHS Regulations

National anticipated change at time of = National anticipated change arising
Consultation RIS and public comment from model WHS Regulations and
Codes of Practice

Minimal change Minimal change

General workplace management General workplace management
General working environment Review of general work environment
Personal protective equipment - Work areas and space

First Aid - Facilities

Hazardous work

Hazardous atmospheres & flammable &
combustible substances

Hazardous manual tasks++
Falling objects

Falls++

High risk work — licensing

Plant and structures Plant and structures
Scaffolding Plant+
Scaffolding

Construction
Excavation notification++

Hazardous chemicals++ Hazardous chemicals++

Fire or explosion Hazardous atmospheres

Safety data sheets+ Safety data sheets+
Lead+

Representation and participation
Issues resolution
Consultation

Major hazard facilities (MHF)
MHF+
MHF licensing
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Some change

Representation and participation
Health and safety reps

Issues resolution

Consultation

General Workplace Management

Review of general working environment
- Work areas and space

- Facilities

- Remote or isolated

Emergency plans

Hazardous work

Noise+

Hazardous manual tasks++
Confined spaces+

Falls++

High risk work licensing
Abrasive blasting

Electrical work

Diving work

Plant and structures
Plant+
Amusement devices

Construction++
Construction — general
High risk construction work
Construction induction+

Hazardous chemicals
Labelling+
Lead+

Harmonisation of WHS Regulations and Codes RIS

Some change

General workplace management
Remote or isolated

Personal protective equipment
Emergency plans

First aid

Hazardous work

Diving work

Confined spaces+
Falls++

Electrical work
Electrical work — RCDs

Plant and structures
Plant registration
Amusement devices

Construction++

High risk construction work
Demolition work
Construction induction+
Lead

Hazardous chemicals
Labelling+

Asbestos
Class B asbestos removalist licensing

Representation and participation
Health and safety reps
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Considerable change Considerable change
Hazardous work Hazardous work
Electrical work — RCDs Noise+

Plant and structures
Plant registration

Construction
Excavation notification+

Asbestos Asbestos
Asbestos removalist licensing Asbestos assessor licensing
Asbestos assessor licensing Class A asbestos removalist licensing

Major hazard facilities (MHF)
MHF+
MHF licensing

+ Indicates an existing National Standard and/or Code of Practice

++ Indicates that in addition to an existing National Standard and/or Code of Practice, a RIS has
previously been undertaken and approved
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6.1Summary of key changes in the model
work health and safety regulations
package

The following summary identifies key changes that have been made to the model WHS
Regulations and Codes of Practice as a result of public comment. These changes are
discussed in further detail in each Part in this chapter. Chapter 7 discusses the
changes in the context of the overall impact on costs.

Following public comment a number of changes have been proposed to the model
WHS Regulations to remove unnecessary duplication and prescription, including:
¢ inserting generic management of risks principles including a hierarchy of control

e moving regulations which apply more broadly than one chapter or Part to a chapter
on general workplace management

e removing annual notification and fees for registration of items of plant and
streamlining the registration process

e streamlining the process for developing a safety case and becoming a major
hazard facility, and

e redrafting the procedures for the election of HSRs to ensure flexibility.
A number of more significant policy related changes are also proposed as a result of
public comment including:

¢ introducing audiometric testing requirements for exposure to hazardous noise and
to detect hearing loss

e inserting upstream duties in the noise and hazardous manual tasks parts

e removing the requirement for documenting the use of administrative control
measures for the risk of falls from two metres.

e revising the hazardous chemicals regulations to rely on the Global Harmonised
System of Classification and Labelling of Chemicals (GHS) published by the United
Nations

e removing the regulations dealing with abrasive blasting and placing the
requirements in a Code of Practice

e being silent about the right of a worker to refuse blood lead level monitoring
because this is dealt with under industrial and anti-discrimination laws

¢ introducing new regulations dealing specifically with asbestos-related workers other
than removal workers and clarifying requirements relating to naturally occurring
asbestos

e giving powers to the regulator to have competency for high risk work licences
reassessed where the regulator doubts a worker’s competency
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e taking a risk-based approach to requiring RCDs and their use in ‘hostile operating
environments’

e removing the requirement for notification of certain prescribed excavation work and
reducing the coverage of the construction regulations to cover work on ‘fixed plant’,
along with increasing the principal contractor duties threshold from $200 000 to
$250 000

¢ realigning the definition of ‘confined space’ to the relevant Australian Standard by
removing the requirement that a space have a restricted means of entry and exit,
and

¢ making a clearer distinction between high risk diving work i.e. construction diving
work and other general diving work.

6.2National analysis of subject areas

The following chapter examines the model WHS Regulations and Codes of Practice
that were released for public comment and takes into consideration the information
gathered during the public comment process. Details on the actions taken by Safe
Work Australia as well as information on the changes made to the model WHS
Regulation and Codes of Practice package as a result of the consultation process are
included. The impacts of these changes, and where appropriate costs and benefits, are
also provided. Where costing information is not available, qualitative information on the
impact of introducing these regulations for each jurisdiction has been included.

6.3Preliminary

In the draft model WHS Regulations this part covered introductory matters,
commencement dates and definitions.

Jurisdictions, while broadly having similar definitions within their work health and safety
frameworks, do have variations that affect the scope and application of their respective
regulations. Public comment was received across a wide range of definitional issues
and these are addressed under the specific subject matter areas.

Agreement on common definitions is a significant and important step to achieving
national harmonisation with benefits for workers and employers in terms of capacity to

work across borders and to achieve a mutually shared understanding of health and
safety requirements.

6.4General risk and workplace management

6.4.1 Managing risks

What is it?

Under the model WHS Act, ensuring work health and safety is done by managing risks
at the workplace. This is the key to understanding all of the proposed health and safety

duties under the draft model WHS Regulations.

Managing risks means managing health and safety risks in the workplace by:
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e so far as is reasonably practicable, eliminating the risks, or

¢ if that is not reasonably practicable, minimising the risks so far as is reasonably
practicable.

What are the current jurisdictional regulations?

All jurisdictions currently provide for the management of work health and safety risks
under their principal legislation and also in some cases, regulations and Codes of
Practice.

This generally includes provisions for identifying risks, assessing risks in some cases,
managing risks and reviewing risk control measures.

For example general principles for managing risks are currently included in:

¢ Commonwealth—Occupational Health and Safety (Safety Standards) Regulations
1994 (Cth), regulations 1.05, 1.06

¢ New South Wales—Occupational Health and Safety Regulation 2001 (NSW),
regulations 9-12

¢ Queensland—Workplace Health and Safety Act 1995 (QId), section 27A

o Western Australia—Occupational Safety and Health Regulations 1996 (WA),
regulation 3.1

e South Australia—Occupational Health, Safety and Welfare Regulations 2010 (SA),
regulations 20-21

¢ Tasmania—Workplace Health and Safety Regulations 1998 (Tas), regulations 17—
21

o ACT—Work Safety Act 2008 (ACT), section 14, and

¢ Northern Territory—Workplace Health and Safety Regulations (NT), regulations
38-41.

These laws generally apply a general hierarchy of controls to the management of risks
in the workplace. This requires duty holders to step through a list of risk control
measures, from the most to least effective, and apply the most effective measures or
combination of measures so far as is reasonably practicable.

Many of these laws also expressly require risks to be assessed. Even if not expressly
required, risk assessment would usually be a key step in the process to determining
risk control measures.

Monitoring risk control measures and ensuring that they continue to be effective is a
key part of the duty to manage risks at the workplace. This a duty under WHS Acts but
is also separately emphasised in some WHS Regulations, for example: Occupational
Health and Safety Regulation 2001 (NSW), regulation 12; Occupational Health, Safety
and Welfare Regulations 2010 (SA), regulation 20; Workplace Health and Safety
Regulations 1998 (Tas), regulation 21; Workplace Health and Safety Regulations (NT),
regulations 40, 41.

Most jurisdictions also have a Code of Practice covering the management of risks to
health and safety in the workplace generally.
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The Victorian scheme is different in that it requires risks to be managed generally
without expressly mandating risk assessment (except as otherwise provided in relation
to specific hazards or activities), and it also tailors hierarchies of controls to address
specific hazards. The Victorian scheme also uses guidance material to explain how
risks in the workplace should be managed more generally.

Where an express duty to review and revise risk control measures is included under
the Victorian laws there is an express power conferred on health and safety
representatives to request a review in certain circumstances. There is a corresponding
duty on the duty holder to review and as necessary revise the relevant risk control
measure if the health and safety representative believes on reasonable grounds that
the laws require the risk control measure to be reviewed and the duty holder has failed
to properly review the risk control measures or take into account any of the relevant
circumstances referred to in the laws in conducting a review of, or revising, the risk
control measure.

What is the problem?

While a common approach to regulating managing risks has been taken across the
country, differences in wording and guidance materials between the jurisdictions can
cause confusion for multi-jurisdictional businesses. There are differences regarding the
level of specification in requirements, for example in relation to risk assessment, with
Victoria taking a less prescriptive approach. In addition, broadly applied express
requirements used in some jurisdictions are difficult to justify in terms of regulatory
impact.

Further harmonisation in this area would provide greater certainty about what must be
done to manage risks to health and safety in the workplace.

What was proposed?

The draft model WHS Regulations released for public comment included tailored
hierarchies of controls to address the specific risk management requirements for
workplace hazards covered by the Regulations. This is similar to the approach
currently taken under the Victorian laws.

The draft model WHS Regulations for public comment also separately listed the
triggers for reviewing and revising the risk control measures that are implemented to
manage the relevant risks, including a trigger for health and safety representatives
modelled generally on the Victorian provision described above.

The draft model WHS Regulations for public comment did not prescribe general
principles for managing risks in the workplace. Instead, the Victorian approach of using
a Code of Practice to explain how to manage risks in the workplace was adopted.

The How to Manage Work Health and Safety Risks Code of Practice has been
developed as part of the model WHS regulation package to provide practical guidance
on:

o responsibilities for managing risks
¢ hierarchy of control

¢ how to identify, assess, control and review hazards
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e risk management plans, and

¢ risk management case studies.
Public comment

Throughout the public comment period, strong support was expressed for the inclusion
of general risk management principles in the model WHS Regulations such as those
that are currently in place in most jurisdictions, in particular from unions, academics,
legal and work health and safety practitioners and some industry groups.

The prevailing view is that these kinds of principles should be elevated into the model
WHS Regulations rather than being placed in a Code of Practice.

Many submitters also commented that this approach would ensure consistency in the
requirements for managing risks across the model WHS Regulations.

Other comments include:

¢ the proposed power for health and safety representatives to trigger a review and if
necessary review of risk control measures has potential for abuse and is not
supported (ACCI and others), and

e Opposing views were put as to whether the model WHS Regulations should
expressly mandate risk assessment across the board.

Final proposal and rationale

General statement about risk management

Consistent with the weight of public comment, it is proposed that a chapter on general
risk and workplace management principles be included upfront in the model WHS
Regulations, including a general hierarchy of controls. This would apply to the hazards
and risks expressly covered by the model WHS Regulations.

Consistent with the approach taken in all jurisdictions apart from Victoria, the chapter
would apply to PCBUs who have a duty under the regulations to manage risks to health
and safety. It would require duty holders to identify hazards, apply and maintain a
hierarchy of risk control measures and, in specified circumstances, review those risk
control measures. The ability for a health and safety representative to request a review
and revision of a risk control measure which is currently only contained in the Victorian
regulations would also be contained within the chapter.

This approach has the benefit of entrenching widely-accepted and used approaches to
managing risks in the workplace and is strongly supported by public comment.

This approach also streamlines and simplifies the provisions that deal generally with
managing risks, thereby promoting simpler drafting. This in turn is expected to make
the proposed WHS Regulations easier to understand and apply. It will also reduce the
length of the Regulations.

Except for Victoria the proposed provisions are generally considered to be neutral in

terms of regulatory impact because they simply reflect the status quo for most
jurisdictions.
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There may be an increase in regulatory impact in Victoria as the Victorian work health
and safety laws do not currently mandate elements of risk management across the
board. This is particularly the case in relation to the proposed general duty to identify
hazards at the workplace.

It is noted that the Victorian position is that hierarchies of control that are framed
specifically for particular hazards are more likely to be effective than a general
approach.

The weight of public comment supports greater consistency through the adoption of a
single general hierarchy of controls which can be applied where required. The intention
is that more detailed information about controls for specific hazards may be provided
for in Codes of Practice and guidance materials to supplement the general controls
contained in the WHS Regulations.

General statement about risk management — risk assessments

It is proposed that risk assessment not be mandated generally as part of managing
risks but that risk assessment steps only be expressly mandated in relation to a small
number of particularly high risk activities.

Some jurisdictions including the Commonwealth, NSW, Queensland, WA, SA,
Tasmania and NT may be better off in terms of regulatory impact as the proposed
provisions will not mandate risk assessment across the board. Under the model WHS
Regulations risk assessment is only proposed to expressly apply in relation to a small
number of high risk activities including work in confined spaces, diving work and
energised electrical work.

This approach acknowledges that mandating risk assessments is particularly
problematic. A regulatory duty to carry out risk assessment means that it must be done
in every single case to which the regulation applies. A duty holder who does not
perform a risk assessment is in breach of the regulation, regardless of whether
adequate risk controls are in place.

Further mandating risk assessment may be a barrier to the implementation of risk
controls. For example where hazards and risks are well known and there are
universally accepted control measures, duty holders may identify the hazard and
implement the appropriate control without doing a risk assessment. In these cases a
risk assessment would yield no new knowledge and could delay the implementation of
controls.

Evidence from Victorian workplaces suggests that in practice many employers are
implementing adequate risk control measures without going through formal
documented risk assessment processes in every case: see the Victorian Regulatory
Impact Statement for the proposed Occupational Health and Safety Regulations 2007
and proposed Equipment (Public Safety) Regulations 2007 (the Victorian RIS 2007).

The proposed approach ensures that the focus is on the control of risk rather than the
processes leading up to it.
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Triggers for reviewing and revising risk control measures—health and safety
representative request

It is proposed that the ‘review and revise’ requirements under the draft model WHS
Regulations should be consolidated and included as part of the general principles for
managing risks covered by the model WHS Regulations.

Consistent with the approach in the draft model WHS Regulations for public comment,
this would include a trigger for health and safety representatives to request a review of
risk control measures in certain circumstances and would require the duty holder to act
accordingly if certain pre-requisites are met.

Some employers have commented that there are insufficient checks and balances in
the provisions empowering health and safety representatives to request a review of risk
control measures. For the trigger to apply, a health and safety representative must
believe on reasonable grounds that the person conducting the business or undertaking
has not adequately reviewed the risk control measures. It is also argued that health
and safety representatives already have either comparable or in some cases greater
powers under the model WHS Act, including the power to direct that unsafe work cease
in certain circumstances and the power to issue a provisional improvement notice.

Concerns that these kinds of powers could be abused have been noted and will require
ongoing monitoring.

On balance the retention of these provisions is supported as part of the package of
health and safety representatives’ powers and functions under the model WHS Act and
Regulations to promote better health and safety outcomes through effective
representation.

Overview of impacts

The proposal to include a general chapter on general risk and workplace management
principles be included upfront in the model WHS Regulations, including a general
hierarchy of controls, is on the whole expected to be neutral in terms of regulatory
impact. This is because the proposal is broadly consistent with the policy position in
most jurisdictions except Victoria.

Because the draft model work health and safety laws do not expressly mandate risk
assessment across the board, or require documentation of all assessments, a number
of jurisdictions that currently prescribe this will benefit in terms of reduced
administrative burden. Some quantitative analysis on this may be found in the Victorian
Regulatory Impact Statement for the Proposed Occupational Health and Safety
Regulations 2007 and Equipment (Public Safety) Regulations 2007, Part 9.2. It
estimated that the weighted average cost per risk assessment is $1215 initially, with 10
per cent of this cost incurred per annum on a recurrent basis. It also noted that there
are negligible benefits in requiring risk assessments to be undertaken in situations
where there are well known and universally accepted risk control measures.

In those jurisdictions where across the board risk assessment and documentation

requirements are being removed, some PCBUs may continue to document their risk
assessment to demonstrate compliance with the general legislative duty to manage
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work health and safety hazards and risks, in which case potential cost savings will not
be fully realised.

General duty to identify hazards to health and safety in the workplace

In Victoria there may be an increase in regulatory impact associated with the proposal
to mandate a general duty to identify certain hazards at the workplace. Victorian work
health and safety regulations do not currently prescribe a process for identifying and
understanding hazards and risks.

In Victoria the regulator publishes a guideline under its Act on ‘How WorkSafe applies
the law in relation to identifying and understanding hazards and risks’.

The guideline states that:

WorkSafe considers that a person who has a duty to ensure health and
safety under [the relevant part of the Act] has an obligation to take all
reasonable steps to identify and understand the hazards and risks, within
the available state of knowledge which relate to the duty.

Common methods for identifying hazards are described in the Victorian handbook
‘Controlling OHS hazards and risks: A handbook for workplaces’, Edition No. 1,
November 2007.

To some extent, the legislative framework for the model laws already provides for the
systematic management of work health and safety hazards and risks: model WHS Act,
clauses 17, 18.

Regulatory impacts of hazard identification are not quantified separately from risk
control costs in the Victorian Regulatory Impact Statement for proposed Occupational
Health and Safety Regulations 2007 and Equipment (Public Safety) Regulations 2007.

Because identifying hazards at the workplace is an important step in managing risks it
is difficult to estimate the additional costs that could be attributed to the proposed
requirement mandating hazard identification. Notably, the proposed duty will not have
an associated record-keeping requirement which means that the duty holder will be
able to choose the most cost-effective way of complying with the duty.

Additionally the proposed regulatory duty does not mandate hazard identification
generally but only in relation to the hazards expressly covered by the model WHS
Regulations.

As the proposed duty is generally understood to be a core part of the process of
managing risks at the workplace, its inclusion is strongly supported for clarity. However
it is acknowledged that in Victoria this benefit will be balanced against additional cost
from reduced flexibility in the proposed regulations.

Health and safety representatives’ requests for risk control measures to be reviewed
etc.

Safe Work Australia believes that health and safety representatives can make valuable
contributions to health and safety in workplaces and, consistent with the model WHS
Act, should have a clear role in relation to the proposed review of control duties.
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Under the proposed revisions, duty holders would be required to review and as
necessary revise a control measure if a health and safety representative for the
business or undertaking requests the review and reasonably believes that one of the
triggers for review has occurred and the duty holder has not adequately reviewed the
control measure in response to the circumstance.

The duty to respond to a request would only apply if:
o there is arelevant health and safety representative for the workplace

e the health and safety representative in raising the issue is representing members of
their workgroup established under the model WHS Act

¢ the health and safety representative holds a reasonable belief that one of the
triggers for review has occurred and the duty holder has not adequately reviewed
the control measure in response to the circumstance, and

¢ the risk relates to a hazard that is expressly regulated under the model WHS
Regulations.

In Victoria where there is a comparable scheme currently in place, the impact may be
considered to be minimal. For other jurisdictions, the regulatory impact should be
assessed in light of pre-existing duties under the model WHS Act.

The model WHS Act already confers power on qualified health and safety
representatives to:

e require unsafe work to cease in certain circumstances

e issue provisional improvement notices (PINs) to remedy a contravention, prevent a
likely contravention or remedy the things or operations causing the contravention or
likely contravention.

The model WHS Act also requires duty holders to:

e consult, so far as is reasonably practicable, on work health and safety matters with
any health and safety representative for the business or undertaking

o confer with any health and safety representative for the business or undertaking,
whenever reasonably requested by the representative, for the purpose of ensuring
the health and safety of the workers in the representative’s work group.

This means that even without the proposed Regulations, health and safety
representatives may already take certain steps to ensure compliance with the model
WHS Act, including the duty to ensure that risk control measures adequately control
risks to health and safety and are properly reviewed.

The provisions of the WHS Act and WHS Regulations would likely have a business
impact where a PCBU has not adequately complied with their general duty to provide a
safe workplace, and where there is a difference of opinion between the PCBU and the
health and safety representative over safety. There is a small risk that the proposed
powers could be abused for non-health and safety reasons, as noted by ACCI, Ai
Group and others. If this were to happen it could be disruptive for affected businesses
and lead to unnecessary review costs. Most of the time there should be no additional
impact.

41



Harmonisation of WHS Regulations and Codes RIS

Safe Work Australia believes that consultative-based options like the one proposed for
working through work health and safety issues should be encouraged and supported.

Requlatory impact—summary

Providing a general statement about risk management near the beginning of the model
WHS Regulations has the benefit of providing a consistent approach across the
regulations, even though the full process is only mandatory for certain hazards.

For most jurisdictions there will be negligible cost impact as the final proposal is
consistent with their existing requirements. In the case of Victoria mandating risk
assessment is likely to impose some additional costs for employers, particularly
through reduced flexibility. The alternative of adopting the Victorian approach nationally
would potentially have reduced compliance costs with no reduction in safety. However
this option has not been adopted at this stage.

The provision for health and safety representatives to request the review of risk control
measures should not impose costs where adequate control measures are applied, as
the power is unlikely to be exercised, and any costs should be offset by safety benefits
in cases where control measures are inadequate. There is some risk of reviews being
requested when control measures are already adequate. In these cases the cost will
not be offset by benefits, but this risk should be small and therefore outweighed by the
overall benefit of the provision.

6.4.2 General working environment
What is it?

The model WHS Regulations for the General Working Environment make provision for
the management of matters common to all workplaces that affect the physical working
environment. These include access and egress, work areas and space including
movement around the work area, floors and surfaces, lighting, ventilation, heat and
cold and essential services. There are also provisions to provide and maintain
adequate and accessible facilities for workers including toilets, drinking water, washing
facilities and eating facilities.

These provisions support and clarify the model WHS Act duty of a PCBU to ensure so
far as is reasonably practicable the provision and maintenance of a work environment
without risks to health and safety and the provision of adequate facilities for the welfare
of workers, including ensuring access to those facilities.

To meet the general duty under the model WHS Act, workers need to have safe access
to and egress from their place of work without risk of injury and have enough space
and lighting in work areas to move around and carry out work safely. Floors and
surfaces need to be designed, installed and maintained to reduce the risk of slips, trips
and falls in the workplace. Workplace facilities are essential for the welfare and
personal hygiene of workers. Ventilation needs to ensure general comfort as well as
reduce the risk from hazardous substances and processes. Workers’ exposure to
extremes of heat and cold must also be managed.
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What are the current jurisdictional regulations?

Currently all jurisdictions except Victoria and the Commonwealth have regulations
dealing with aspects of the general working environment. The Commonwealth and
Victoria address these issues in Codes of Practice.

Entry, exit and movement within the workplace

Eight jurisdictions (NSW, Queensland, Victoria, SA, WA, NT, Tasmania and the ACT)
currently regulate exit and entry or access and egress. The Commonwealth covers
entry and exit requirements in specific regulations such as construction and plant. The
National Standard for Construction Work [NOHSC:1016 (2005)] (National Construction
Standard) and the National Standard for Plant [NOHSC:1010 (1994)] (National
Standard for Plant) each stipulate requirements for providing adequate access and
egress.

Work areas and space

Six jurisdictions (NSW, Queensland, SA, WA, NT and the ACT) have regulations
covering work areas and space. These all require employers to provide sufficient space
to work and to ensure that people can move around the workplace freely and
unobstructed. The Queensland and SA regulations are more prescriptive by specifying
space per person. Victoria has a compliance Code of Practice on workplace amenities
and work environment which includes movement in the workplace.

Floors and surfaces

Five jurisdictions (NSW, SA, WA, NT and the ACT) have requirements within either
general or hazard-specific regulations relating to floors and surfaces. The other
jurisdictions cover floors and surfaces in Codes of Practice or guidance material i.e.
Victoria covers this in its compliance Code of Practice on workplace amenities and
work environment; Queensland has guidance material on preventing slips, trips and
falls in the workplace; and Tasmania has a checklist on the topic. The Commonwealth
has no regulation or Code of Practice in this area.

Lighting

Seven jurisdictions (NSW, Queensland, SA, WA, NT, ACT and the Commonwealth)
have requirements for lighting either in their general provisions or in hazard-specific
regulations. Victoria covers lighting in a compliance Code of Practice.

Three jurisdictions reference two Australian Standards related to lighting. The Interior
Lighting series has a number of standards that detail specific requirements for lighting
in buildings and workplaces. The Emergency escape lighting and exit signs for
buildings series of Australian Standards provides guidance on the use of lighting in
emergency situations.

Ventilation
Seven jurisdictions (NSW, Victoria, WA, Queensland, NT, SA and the ACT), have
regulations for ventilation either in general workplace provisions or in hazard-specific

regulations such as mining or confined spaces. Ventilation requirements in buildings
used as workplaces are also regulated under building regulations.
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Heat and cold

Four jurisdictions (NSW, WA, NT and the ACT) have regulations for working in extreme
conditions of heat and cold. NSW and the ACT include the requirements to implement
specific control measures.

Essential services

All jurisdictions have provisions covering work in relation to essential services, mostly
contained within regulations for specific hazards such as confined spaces (e.g. Victoria,
NT and the ACT) or construction. In the case of construction, working near essential
services is classed as high risk work (e.g. in Victoria and the Commonwealth). The
National Construction Standard provides a definition that sets out work near essential
services under requirements for high risk work that could come into contact with
services. The National Standard on Safe Working in Confined Spaces includes
provisions on the isolation of services.

Facilities

Seven jurisdictions (NSW, Queensland, SA, WA, NT, Tasmania and the ACT) have
regulations addressing workplace facilities generally. The Commonwealth regulations
refer to the provision of amenities and facilities in construction regulations and
legislates facilities generally under its work health and safety Act. Victoria has a
compliance Code of Practice on workplace amenities and work environment.

SA and Queensland have prescriptive requirements in relation to facilities including
specifying the ratio of toilets required per number of employees.

What is the problem?

Where jurisdictions regulate the above matters, the regulations achieve the same
outcome. However the approach is inconsistent in that two jurisdictions address these
matters in Codes of Practice rather than regulations and there are also variations in the
level of detail, for example prescribing the type of facilities needed versus a risk-based
approach. These variations are likely to increase uncertainty and compliance costs for
multi-jurisdictional businesses.

The prescriptive requirements adopted in SA and Queensland reduce the flexibility
afforded to businesses operating in those jurisdictions to provide for the welfare of their
workers in the most cost-effective, mutually satisfactory manner. While the prescriptive
approach provides compliance certainty, this benefit is unlikely to offset the costs. The
variation in approach from other jurisdictions can also increase uncertainty and
compliance costs for multi-jurisdictional businesses.

What was proposed?

The draft model WHS Regulations on general working environment matters that were
released for public comment placed these common requirements for general working
environment together. These provisions required PCBUSs to ensure that the working
environment is without risks to health and safety through:

¢ the unobstructed movement of persons at the workplace, including entry, exit and
movement around work areas
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e the design, installation and maintenance of floors and other surfaces
¢ the provision of adequate lighting and ventilation
e protecting workers from extremes of heat and cold, and

e ensuring essential services do not pose a risk to workers.

The draft regulations also required the PCBU to ensure, so far as is reasonably
practicable, the provision and maintenance of adequate facilities for the welfare of
workers, including toilets, drinking water, hand washing and eating facilities. These
provisions do not prescribe the type of facilities but rely on a risk-based approach by
requiring PCBUSs to consider relevant matters including:

¢ the nature of work being carried out
e the nature of hazards
¢ the size, location and nature of the workplace, and

e the number and composition of the workers at the workplace.

These regulations recognised that there are many different workplaces, including
temporary workplaces and those in remote areas. They provide flexibility for PCBUs to
determine the types of facilities they need to suit their circumstances and meet their
duty of care under the model WHS Act.

The draft Code of Practice Managing the Work Environment and Facilities provided
guidance on the working environment and facilities at the workplace and included
details on:

e providing a safe and healthy physical work environment including lighting,
workspace and ventilation

¢ the types of facilities that should be provided for the welfare of workers, including
toilets, drinking water, dining areas, change rooms and personal storage

¢ managing the risks of remote and isolated work, and

e preparing emergency plans.
Public comment
Limited comment was provided on the proposed draft regulations. The most significant

concerns were that:

e the provisions duplicate the primary duty in the model WHS Act and therefore serve
no additional benefit to the overall objective of the legislation

e the provisions fail to recognise the diversity of workplaces, and

¢ the matters could be more effectively dealt with in a Code of Practice rather than
regulation.

Final proposal and rationale
In response to public comment, Safe Work Australia considered the issue of duplication

and agreed that there is value in clarifying what a PCBU must do as a minimum to
meet their general duty under the model WHS Act. The proposed regulations are not
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prescriptive and are qualified by what is ‘reasonably practicable’ which accommodates
various circumstances, including small and large businesses, temporary and mobile
workplaces, and situations where facilities are already provided by other duty holders.

On this basis Safe Work Australia agreed that no changes be made to the consultation
draft general working environment regulations.

The model Code of Practice on Managing the Work Environment and Facilities
provides further guidance to support the regulations.

Overview of impacts

The provisions relating to work environment are risk-focused and qualified by what is
reasonably practicable in the circumstances, and impose obligations that are no more
than the basic safety precautions that a compliant employer in each jurisdiction already
has in place.

On this basis the overall impact will be minimal. The risk focus approach will allow
greater flexibility for duty holders in Queensland and SA than their current more
prescriptive approach. This will potentially provide benefits for employers in those
jurisdictions, over current arrangements, as they may be able to comply with their
duties in a more cost-effective way without harming worker welfare and safety.

In addition, businesses working in buildings that meet the National Construction Code of
Australia under building laws will already comply with the minimum standards for safe entry
and exits, space, ventilation, floor surfaces, lighting and sanitary facilities.

Entry, exit and movement within the workplace

It is anticipated that there will be no new impact of a harmonised approach. Current
requirements for exit and entry are consistent with what is proposed, which merely
clarifies a requirement that already exists under an employer’s general duty to provide
a safe workplace.

Work areas and space

It is anticipated that there will be no new cost impacts of a harmonised approach.
Current general jurisdiction requirements for work areas and space are consistent with
what is proposed, which merely clarifies a requirement that already exists under an
employer’s general duty to provide a safe workplace.

There may be some savings for businesses in Queensland and SA regarding
workspace because the model WHS Regulations are not as prescriptive as the current
regulations in those two states. For example in SA a business must currently provide a
minimum of 3 square metres of working space if the work is carried out at a desk (other
than a desk situated in a cashier's booth or compartment) and the distance from the
floor to a ceiling of a room where a person works on a regular basis must be at least
2.4 metres.

The model provisions are outcome focussed and therefore provide greater flexibility in
compliance.
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Floors and surfaces

It is anticipated that there will be no new impact of a harmonised approach. Current
requirements for floors and surfaces are consistent with what is proposed, which
merely clarifies a requirement that already exists under an employer’s general duty to
provide a safe workplace.

Lighting

It is anticipated that there will be no new impact of a harmonised approach. Current
requirements for lighting under work health and safety regulations or building
regulations are consistent with what is proposed, which merely clarifies a requirement
that already exists under an employer’s general duty to provide a safe workplace.

Ventilation

It is anticipated that there will be no new impact of a harmonised approach. Current
requirements for ventilation under work health and safety regulations or building
regulations are consistent with what is proposed, which merely clarifies a requirement
that already exists under an employer’s general duty to provide a safe workplace.

Heat and cold

It is anticipated that there will be no new impact of a harmonised approach. Current
requirements to address the risks of working in extremes of heat or cold are consistent
with what is proposed, which merely clarifies a requirement that already exists under
an employer’s general duty to provide a safe workplace.

Essential services

It is anticipated that there will be no new impact of a harmonised approach. Current
requirements to address the risks of working in or near essential services are
consistent with what is proposed.

Facilities

It is anticipated that there will be no new impact of a harmonised approach as all
jurisdictions require the provision and maintenance of facilities for the welfare of
employees under their principal Act. Most jurisdictions also have supporting
regulations, while Victoria has a Compliance Code of Practice on workplace amenities
and work environment.

There may be some savings for businesses in Queensland and SA regarding facilities
because the model WHS Regulations are not as prescriptive as the current regulations
in those two states and instead provide greater flexibility in compliance. For example a
business in SA must currently provide reasonable access to at least one toilet per 15
employees (or portion of 15 employees) at work at any particular time. Under the
proposed model WHS Regulations an employer in SA should not be faced with the
additional cost of installing additional facilities for, say, a small temporary increase in
employees.
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Summary of Impacts

Overall, the impact of introducing these regulations is insignificant, except in
Queensland and SA where the impact is expected to be positive. The regulations are
outcome focussed and cover the existing minimum requirements for health and safety
in all workplaces.

The benefits are that the regulations provide clarity and certainty for businesses about
what is required to meet their duty of care, with further practical guidance contained in
the Managing the Work Environment and Facilities Code of Practice.

6.4.3 First aid
What is it?

First aid regulations cover the immediate treatment or care of a person who is injured
or who becomes ill at a workplace. The objective of the regulations is to reduce the

impact of illness and injury on affected people in the workplace and increase survival
outcomes for serious injuries by ensuring that every workplace has adequate first aid
facilities, equipment and trained personnel to deal with injuries and iliness effectively.

These provisions support and clarify the model WHS Act duty of a PCBU to ensure, so
far as is reasonably practicable, the provision of adequate facilities for the welfare of
workers, including ensuring access to those facilities. Facilities include toilets, hand
washing facilities and first aid facilities.

What are the current jurisdictional regulations?

All jurisdictions require employers as part of their general duty to provide adequate
facilities for the welfare of their employees. Six jurisdictions (NSW, Queensland, WA,
SA, NT and the ACT) support these duties with requirements for first aid in their
regulations.

Specifically, NSW has prescriptive requirements that require trained first aid personnel
if the workplace has more than 25 employees. It also requires that a first aid room be
available if the workplace has more than 200 employees (or more than 100 if it is a
construction site). The NSW regulations also prescribe the contents of a first aid Kit.

By contrast, the NT regulations provide very general requirements for the provision of
first aid that provide that the duty holder shall provide and maintain first aid equipment
and first aid amenities for use by a worker at the workplace, having regard to a number
of factors including the location of, the number of workers at and the type of work
performed at the workplace. The regulations also require that, where practicable, a
trained first aid officer be present at a workplace at all times when work is being carried
out. All first aid equipment and amenities provided must be readily accessible and
available for use, and the location shall be identified by signs.

Like the NT, the Queensland regulations take a more general approach to the provision
of first aid by requiring that the relevant person who is an employer must ensure that
first aid equipment is reasonably accessible to each of the relevant person’s workers,
that the first aid is appropriate and adequate for the relevant work and is reasonably
accessible. In addition to the requirements in the NT’s regulations, Queensland also
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requires that the relevant person who is an employer must ensure that the first aid
equipment is maintained in a hygienic, safe and serviceable condition. Queensland has
specific regulations in relation to first aid specific industries, including the construction
industry and rural industry work. For the construction industry, there is the requirement
that first aid be ‘appropriate and adequate for the construction work’ to accommodate
potential injuries within construction work. The additional regulation in relation to first
aid for rural work provides that, if practicable, a person with first aid training be
available to treat an injury suffered by the worker in performing the work.

The ACT regulations require an adequate number of people trained in first aid at the
workplace and the provision of a first aid room, health centre or other arrangements at
the workplace to treat sick or injured persons.

SA also regulates first aid in their regulations, providing that first aid facilities are
prescribed as facilities that must be provided by an employer for the welfare of his or
her employees. SA does not provide descriptive requirements in the regulation but
rather relies on the Code of Practice.

The Commonwealth includes first aid requirements in the principal work health and
safety Act as part of the general duty of care. The Commonwealth also have a Code of
Practice relating to first aid.

Tasmania and Victoria do not regulate first aid within their regulations, however do
have substantial guidance material on the provision of first aid. Victoria has a
compliance Code of Practice for First Aid in the Workplace that provides guidance on
how to meet the duty to provide adequate facilities for the welfare of employees under
the work health and safety Act. It provides duty holders an option to follow a
prescriptive approach where the Code of Practice outlines the number and contents of
first aid kits and the number of trained first aiders for various circumstances or a risk-
based approach. It recognises that a prescriptive approach is often useful for small to
medium-sized businesses, while large workplaces with sufficient expertise or those
with complex hazards may benefit from a risk-based approach. Tasmania has similar
guidance material on first aid in the workplace.

In addition to the jurisdictions regulating first aid in their regulations, most jurisdictions
have Codes of Practice on first aid that vary in the guidance provided to employers, for
example on the contents of first aid kits, first aid rooms, the numbers of trained first
aiders and the type of training recommended.

All of the jurisdictions are similar in that they prescribe a duty to provide access to first
aid that is adequate and suitable for the workplace, and that the first aid must be
readily accessible by workers. NSW is more prescriptive in what is required in a first aid
kit, and Queensland sets out requirements for specific workplaces.

What is the problem?

The requirements relating to the provision of first aid across the jurisdictions are
inconsistent. There are variations in the level of detail including prescribing the type of
facilities needed versus a risk-based approach, where first aid requirements are based
on the size and location of the workplace, type of work, type of hazards and the
number of staff at a workplace. The guidance provided in Codes of Practice across
jurisdictions does not contain the same information.
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It is not possible to provide the cost of provision of first aid under the current
arrangements as the cost is dependent upon a range of variables, including the
jurisdiction where the work is being carried out, the workplace and industry, and the
number of employees. However for example major suppliers of first aid kits currently
design and sell first aid kits according to the various workplace health and safety
requirements in each jurisdiction. One national supplier has updated its range of first
aid kits to meet the contents prescribed in the SA Code of Practice. These kits range in
price from $71 for a ‘small workplace’ kit to $206 for a ‘standard workplace’ kit. In NSW,
a basic workplace kit will cost approximately $200 and $240 for a large industrial kit.

What was proposed?
The Consultation RIS and discussion paper

This part of the draft model WHS Regulations required PCBUSs to:

e provide first aid equipment and facilities and ensure workers have access to them,
and

e ensure an adequate number of workers are trained to administer first aid.

In considering how to comply with these provisions, a PCBU must consider all relevant
matters including:

¢ the nature of work being carried out

¢ the nature of hazards at the workplace

¢ the size, location and nature of the workplace, and

¢ the number and composition of the workers at the workplace.

A model Code of Practice is being developed to provide guidance on:

the types of equipment and facilities that should be provided for various workplaces

contents of first aid kits

first aid policies and procedures, and

training requirements for first aid personnel.
Public comment, final proposal and rationale
Limited comment was provided on the proposed draft regulations. The most significant

concerns were that:

e due to the diversity of workplaces, the first aid requirements could be more
effectively dealt with in a Code of Practice rather than regulation, and

¢ the provisions requiring an adequate number of workers to be trained in first aid
would be too onerous and add training costs for businesses.

In response to public comment, Safe Work Australia considered that there is value in
retaining regulations for first aid to clarify what a PCBU must do as a minimum to meet
their general duty under the model WHS Act. No change was made to the regulations.
A Code of Practice to provide guidance on these regulations will also be developed.
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The proposed regulations adopt a risk-based approach and accommodate various
circumstances, including small and large businesses, temporary and mobile
workplaces, and situations where first aid facilities are already provided by other duty
holders.

Where a business does not have its own facilities or its own workers trained in first aid,
the regulations require that the workers have access to facilities and other persons who
have been trained in first aid. This means that not every business will have costs
associated with training a worker if they can negotiate access to someone who is
trained. The costs of training and facilities could also be shared by businesses who
share the same workplace.

Overview of impacts

Under the proposed changes, businesses operating across jurisdictions will no longer
have to comply with different requirements. It is also anticipated that there will be
savings for suppliers of first aid equipment as they will not need to cater for the different
requirements regarding first aid in each jurisdiction. This may reduce the cost of such
equipment.

The most significant compliance impact will be on businesses in NSW, with the impact
depending on the size of a business. A business in NSW with more than 25 employees
will potentially receive benefits as they will face less prescriptive requirements.
However businesses in NSW with 25 or less employees will face more burdensome
requirements, as they will no longer be exempt from first aid requirements. The vast
majority of businesses have 25 or less employees.

Similarly, small not for profit organisations in NSW will also potentially face increased
compliance burdens, while larger not for profit organisations in the state will have
increased flexibility to meet their first aid requirements. However in other jurisdictions,
there will only be minor changes expected for small businesses and not for profit
organisations, as these organisations are currently required to meet first aid
requirements under existing laws and generally have flexibility in their compliance.

In regard to the potential impact on a small business in NSW, as an example, a retailer
with 10 employees, and without an ability to jointly access first aid facilities, would be
required to purchase a kit under the proposed changes at a cost of between $70 and
$200. In regard to the requirements regarding first aid officers, the effect would be
similar to the current arrangements under the Victorian Code of Practice, which
effectively requires that there be one first aid officer for every 10 to 50 employees. The
cost of an eight-hour basic first aid course is approximately $100. A business,
particularly a small service sector business, would also need to replace workers
undertaking training, which can be considered a cost of around $200 to cover 8 hours.

Industry support requirements for first aid as long as they are flexible and take into
account the diversity of workplaces. Concern has been expressed that the regulations
will require every workplace regardless of size (even mobile workplaces) to have
trained first aiders and provide facilities on site. However this is not necessarily correct
as the regulations provide flexibility by only requiring ‘access’ to facilities and to trained
first aiders. Consequently, in some instances workers’ access to first aid could be
achieved by businesses sharing facilities. For example businesses collocated in a
shopping mall could share first aid facilities.
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A model Code of Practice for First Aid in the Workplace will provide additional guidance
on how to comply with the regulations.

Benefits of first aid assistance include an ability for injured or at-risk workers to receive
immediate attention and care for low risk injuries, preventing possible infection or
increase in severity due to a lack of attention and/or sterilisation of wounds. There are
also possible life saving benefits as assistance can be provided prior to the arrival of
qualified medical assistance. The additional cost for small businesses in NSW can be
compared to the fact that ensuring proper treatment or care of a person who is injured
or who becomes ill at a workplace can potentially save a life and reduce the impact of
illness and injury.

The overall benefits are that the regulations provide clarity and certainty for businesses
about what is required to meet their duty of care, with further practical guidance
contained in the First Aid Code of Practice. The regulations will also ensure the same
standard of protection is provided to workers across Australia, which provides
additional certainty to workers, particularly those who will work in different jurisdictions
over their career.

6.4.4 Emergency plans
What is it?

Major incidents at workplaces are a risk of injury and death to workers and other
people that may be present in or around a workplace. Without an effective and
practiced emergency plan, evacuation of affected people may be chaotic thus
increasing the risk of injury. Without designated responsible people to coordinate the
emergency response, containment of fires or spills may be undertaken in an unsafe
manner and increase the risk of injury or exposure.

The model WHS Regulations for emergency plans require a PCBU to ensure that an
emergency plan is prepared for the workplace.

Emergency plans and procedures for the workplace take into account the various
hazards and risks found at a workplace and the types of incidents that may occur.

What are the current jurisdictional regulations?

Six jurisdictions (WA, NSW, SA, Tasmania, NT and the ACT) have general emergency
management provisions. These regulations all require that arrangements, procedures
or plans are put in place for the safe and rapid evacuation of persons at the workplace
in the event of an emergency.

The NT regulations require that the evacuation procedure be practised at reasonable
intervals and that a record is kept of the practices. The WA regulations require that an
evacuation procedure be followed in the event of fire or other emergency and that it be
practised at reasonable intervals.

The ACT, NSW and SA regulations require one or more persons to be appointed and

trained to oversee evacuation and, where appropriate, in the use of first-attack fire
fighting equipment.
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All jurisdictions have some provisions requiring emergency procedures within specific
regulations on high risk activities including confined space work, hazardous chemicals,
construction, mining and major hazard facilities.

In Victoria an emergency plan is required under its compliance Code of Practice. In the
Commonwealth an emergency plan is not specifically required except for the
construction section, and in Queensland an emergency plan is not required except in
regard to the areas of hazardous chemicals, Major Hazard Facilities, construction and
falls.

What is the problem?

Currently there is an inconsistent approach across jurisdictions relating to
arrangements for emergency management and there are minor differences in the
regulations that exist. Variations in jurisdictional regulations reduce the ability of multi-
state businesses to develop and implement emergency arrangements that meet all
jurisdictional requirements. Harmonisation in this area would provide the same
protections for workers across all jurisdictions and lessen confusion around regulatory
requirements across workplaces and jurisdictions.

What was proposed?

The draft model WHS Regulations released for public comment for emergency plans
required PCBUSs to ensure that:

e an emergency plan is prepared that includes emergency procedures including
effective response to an emergency, evacuation procedures, notification of
emergency services at the earliest opportunity, medical treatment and assistance,
and effective communication for coordinating the emergency response

e emergency procedures are tested, including the frequency of testing, and

e workers are trained in the implementation of the plan.

The emergency plan includes emergency procedures that will facilitate an effective and
rapid response to emergencies including fire and explosion, hazardous chemical
release, natural disasters, medical emergencies, violence or robbery.

When preparing the emergency plan, a PCBU would be required to consider all
relevant matters including:

¢ the nature of work being carried out
¢ the nature of hazards at the workplace
e the size, location and nature of the workplace, and

e the number and composition of the workers at the workplace.

Guidance on these requirements was included in the draft Code of Practice Managing
the Work Environment and Facilities that was also released for public comment.

Public comment, final proposal and rationale

The key concerns raised in submissions related to:

¢ the frequency of testing of emergency plans
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e emergency plans, and whether they could be dealt with more effectively in a Code
of Practice rather than regulation, and

¢ the need for clarification of responsibilities for duty holders where there are multiple
PCBUs.

The model WHS Regulations require that the emergency plan include the testing of
emergency procedures but does not specify how frequently the testing must be carried
out. This is something that the PCBU will decide based on the types of hazards and
risks at the workplace. A business that stores a large amount of hazardous chemicals
in an urban area would be expected to test procedures more frequently than a
business that operates in an administrative office environment.

The concerns in relation to the frequency of testing were made in response to the draft
Code of Practice which recommended that evacuation practice drills should be carried
out every six months. The Code of Practice has subsequently been amended to
recommend that evacuation practice drills should be carried out every 12 months.

The Code of Practice also addresses the concern regarding who has responsibility for
preparing an emergency plan where there are multiple PCBUSs. It explains that the
preparation of an emergency plan for a workplace shared by a number of businesses
(e.g. a shopping centre, construction site or multi-tenanted office building) should be
co-ordinated by the person with management or control of the workplace (who may be
the property manager, principal contractor or landlord) in consultation with all tenants or
businesses at the workplace. This means that not every PCBU at the workplace will
need to prepare a plan.

Responsibilities for duty holders where there are multiple PCBUs will be clarified in the
Code of Practice.

No changes were made to the draft regulations in response to public comment. Safe
Work Australia agreed that requiring a PCBU to prepare an emergency plan to enable
effective response in an emergency is appropriate for all workplaces.

Overview of impacts

The Victorian regulator has noted its concerns with the proposed requirement for
businesses to implement an emergency evacuation plan. WorkSafe Victoria stated
that:

While the level of detail which will be required in the plan along with the
requirements to conduct testing of the procedure and provide information,
training and assessment to workers will not necessarily have much impact
for large and high risk businesses, it is likely to be a significant burden for
small businesses.

While it is difficult to ascertain a number of how many small businesses
have existing emergency plans, it is WorkSafe’s view that the number
would be relatively low given this is not a mandatory requirement under the
2007 OHS Regulations. From 1 January 2010 to 1 January 2011 there
were 2614 hits on the ‘Emergency management — developing a plan for a
small organisation’ link on WorkSafe’s website.
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Australian Bureau of Statistics (ABS) data from June 2007 to June 2009
estimated approximately 210 000 Victorian businesses as of June 2009. It
is unclear whether this provides the full scope of home-based businesses.
It is estimated that approximately 90 per cent (or 189 000) of these would
be small businesses. It is assumed that approximately only 10-20 per cent
of small businesses would currently have an emergency plan.

WorkSafe notes that while the requirement is not likely to have a major
financial cost to businesses, the duty to test emergency procedures may
have some impact if applied during trading hours (e.g. a retail business in a
shopping mall).

There are also likely to be some impacts for businesses operating in Queensland and
the Commonwealth. In Queensland an emergency plan is not specifically required
except for in the construction sector, but businesses in other sectors will face additional
requirements. In the Commonwealth there will also be impacts on businesses, except
in areas of hazardous chemicals, Major Hazard Facilities, construction and falls, where
an emergency plan is currently required.

A fee for service provider advised that, based on an organisation being over two floors
with 100 people, the initial set up would be about $2000 and the annual costs would be
$1500. This is consistent with figures provided by Tasmania that has estimated the
costs to be $400-$2000 depending on reviews and practice evacuations. It could be
reasonably expected that these costs would mean a higher impact for smaller
businesses relative to larger businesses. However it may also be expected that smaller
businesses may require less complex emergency plans, which would be simpler and
less costly to prepare.

The regulations allow for businesses that are co-located to have a single plan that can
apply to all of them, which may result in savings because resources can be shared and
not every business will have to spend time preparing an emergency plan.

Overall, the benefits in increased safety and from harmonisation between jurisdictions
are likely to outweigh the costs. Nevertheless, there is expected to be some significant
costs. Victorian businesses will face more prescriptive compliance requirements, with
small businesses likely to be particularly affected. The overall costs of reform would
likely be less by moving towards a Code of Practice, but this has not been chosen at
this stage.

6.4.5 Personal protective equipment (PPE)
What is it?

Personal protective equipment (PPE) is any clothing, equipment or substance designed
to protect a person from risks of injury or illness.

PPE can include:

¢ hearing protective devices, such as ear muffs and ear plugs
e respirators

e eye and face protection, such as goggles

o safety helmets and sun hats
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e gloves and safety boots , and

¢ clothing, like high visibility vests or life jackets.

PPE is used to control risks from a wide range of hazards. For some high risk activities
or situations where specific regulations exist the use of PPE is critical to control risks
and inclusion of regulatory provisions for PPE in those hazard areas is required. For
other work activities, more general PPE provisions are needed in the regulations to
mandate the use of PPE to control risks.

An extensive body of information relating to standards for the manufacture, selection,
use and maintenance of PPE is provided by Australian Standards and by
manufacturers and suppliers of PPE.

What are the current jurisdictional regulations?

All jurisdictions currently have provisions relating to the selection of control measures
to be used for a particular risk. This is based on a hierarchical approach from the most
effective controls to the least effective controls. PPE is regarded as the least effective
control but there are circumstances where the use of PPE is the only reasonably
practicable means of control for a particular circumstance.

All jurisdictions currently regulate the use of PPE to control risks. This is generally
where it is the control measure selected or specified. Guidance on the selection,
maintenance and use of specific PPE in regulations, Codes of Practice and guidance
material is also provided.

Queensland, Victoria, Tasmania, SA, WA and NT do not have any express
requirements that the employer is required to pay for PPE.

What is the problem?

The problem is one of consistency of structure of the regulatory frameworks as the
detail relating to the selection, use and maintenance of PPE is spread differently across
the regulations, Codes of Practice and guidance material in each jurisdiction.
Additionally, there is inconsistency between jurisdictions on whether or not the relevant
regulations specify that the employer is required to pay for a worker’s PPE.

What was proposed?

The proposed regulations covering PPE set out requirements for the PCBU to provide
the PPE where it is selected as a control measure to minimise or eliminate risks in
accordance with the hierarchy of controls. The Regulations require the PCBU who
directs the work being undertaken to provide the worker with the PPE (at no cost to the
worker), to ensure that the PPE is selected to minimise the risk, having regard to the
work, the hazards, the fit and the comfort for the worker using the PPE. The
Regulations further provide requirements for the PCBU to ensure the PPE is
adequately maintained and is worn by the worker, and that training information and
instruction in its correct use is provided to the worker.

Where PPE is a selected control measure, the PCBU must ensure the PPE is worn.
Workers have a duty to wear the equipment provided and must not intentionally misuse
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or damage the PPE. Other persons at a workplace that may be required to wear PPE
(e.g. visitors to a noisy area in a factory) also have a duty to wear equipment provided.

The proposed regulations also contain specific proposals relating to the use of air
supplied respiratory equipment and requirements for signs.

Further details relating to specific types of PPE for use with specific hazards and risks
will be covered in a Code of Practice relevant to those hazards and risks.

The Consultation RIS and discussion paper

The issues paper accompanying the draft model regulations requested comment on
whether it is preferable to specify generic standards for air supplied respiratory
equipment in these Regulations or specify these kinds of standards elsewhere, such as
in a Code of Practice. The latter approach would allow requirements to be tailored to
particular circumstances or industries.

Public comment, final proposal and rationale

Location in requlatory framework of PPE provisions

¢ Unions and worker submissions strongly supported the inclusion of the proposed
PPE provisions in regulation.

¢ Comments from employers favoured placing the PPE provisions into guidance
material.

As PPE is often used as a final control option where it is not reasonably practicable to
use other control methods, it is important that there be provisions at a regulatory level
for PPE. Safe Work Australia agreed to move the detailed provisions in the proposal
relating to air supplied respiratory equipment into relevant Codes of Practice. This is
consistent with the approach taken for other types of PPE, where the detail around the
selection, use and maintenance is contained at Code of Practice level and can be
tailored to be specific to the hazards and risks it is addressing

Worker responsibility

e Employer groups sought a greater responsibility being placed on workers to wear
PPE that was provided.

The proposed model WHS Regulations now include duties on workers to wear the PPE
that is provided and not to intentionally misuse or damage the equipment.

Overview of impacts

The comprehensive requirements for workers to wear PPE are maintained. There will
be an impact from the specific requirement that the employer must pay for a workers
PPE, which will be new for businesses in Queensland, Victoria, Tasmania, SA, WA and
NT, where this could be negotiated and in some cases formalised in wage agreements.
In these jurisdictions where workers were purchasing their own PPE this cost will now
be transferred to their employer. During consultation Safe Work Australia was unable to
determine to what extent industry were already paying for their workers’ PPE. Applying
consistency with the principle that operates in relation to other control measures, which
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are implemented and paid for by the ‘employer’, PPE as a control measure should also
be provided and paid for by the ‘employer’.

6.4.6 Remote or isolated work
What is it?

Remote or isolated work is work that is carried out anywhere a person is unable to get
assistance from other persons because of the location, time or nature of the work being
undertaken. Assistance includes rescue, medical or emergency assistance. Working in
remote or isolated circumstances increases the risk of any job if workers are unable to
call for emergency assistance.

There are 25 deaths in the National Coroners’ Information System from 2000-2008
where remoteness, isolation or where the person was working alone was a significant
contributing factor to the person’s death. A number of Coronial reports have
recommended mandating a reliable communication system to ensure a person has
access to emergency assistance as soon as possible.

This regulation requires the implementation of measures that include effective
communication with workers undertaking work in remote or isolated circumstances.

What are the current jurisdictional regulations?

Four jurisdictions (SA, WA, Tasmania and the ACT) have regulations for remote or
isolated work. These regulations are similarly drafted and focus on the requirement to
have a system for ensuring regular contact or communication with a person at a remote
or isolated workplace.

Although five jurisdictions (Victoria, NSW, Queensland, NT and the Commonwealth) do
not have general regulations for remote or isolated work, they nevertheless have
general duties of care and risk management provisions within their current work health
and safety requirements. Some jurisdictions have similar requirements for particular
types of workplaces e.g. Victoria requires constant communication with workers in
mines.

SA, ACT and Tasmania apply the regulation when a person works alone:

e in an area that is remote from others or isolated from the assistance of others
because of the time, location or nature of the work

¢ in a situation that involves the operation or maintenance of hazardous plant, or the
handling of a hazardous substance, and

e in work that is dangerous for a person to perform alone.

Western Australia applies the regulation where an employee is isolated from other
persons because of time, location or the nature of the work.

Each jurisdiction requires that there is a system or procedure in place that ensures that
there is regular contact with workers in remote or isolated locations and that these
workers are able to call for help in the event of an emergency. WA requires that
workers are trained in the procedure, SA requires that the system is provided and
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maintained, and Tasmania requires that the procedure minimise the risks to the
worker’s health and safety.

Despite some minor differences in the wording and drafting, the intent and scope of the
regulations are the same.

What is the problem?

The risks of remote and isolated work are not regulated consistently across Australia,
which creates uncertainty for businesses working across borders and different safety
standards for workers.

What was proposed?

The draft model WHS Regulations for remote or isolated work released for public
comment applied if it was not reasonably practicable to eliminate risks to health and
safety associated with remote and isolated work. The draft regulation required a PCBU
to implement measures that include effective communication with the worker.

‘Remote or isolated work’, in relation to a worker, was defined as work that is isolated
from the assistance of other persons (other than workers carrying out work with the
worker) because of location (including a distant location), time or the nature of the
work.

The issues paper released for public comment raised the question as to whether the
proposed regulation adequately addresses the risks associated with remote or isolated
work.

Guidance on these requirements was included in the draft Code of Practice Managing
the Work Environment and Facilities that was also released for public comment.

Public comment

The key concerns raised in submissions were that:

o the definition of remote or isolated work should not capture workers who work alone
in an urban setting

¢ the level of prescription is not necessary and could be more effectively dealt with in
a Code of Practice or guidance material, and

e in jurisdictions with large distances and sparse populations, there may be a need to
provide workers with satellite phones to enable effective communication.

More generally, concerns were raised about the lack of general requirements for
hazard identification and risk assessment in the regulations as a whole.

Final proposal and rationale
In response to the concern about the definition, a worker may be isolated in an urban
area and at risk because of particular circumstances e.g. an all-night service station

attendant working alone is at greater risk of exposure to violence. It is appropriate that
the regulations apply to these workers as well as to those working in remote areas.
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The regulations were amended to reflect the addition of general risk management
provisions after public comment. The regulations require a PCBU to manage risks
associated with remote or isolated work. In minimising the risks the PCBU must provide
a system of work that includes effective communication with the worker carrying out
remote or isolated work. These amendments recognise that there are other ways of
controlling the risks of remote or isolated work, apart from effective communication.

This means that the PCBU must control the risks so far as is reasonably practicable,
not only by implementing effective communication systems (which may include
telephone, radio or satellite communication systems) but also considering control
measures such as a buddy system, call-in system or security system.

The changes made to the draft that was released for public comment were minor and
drafting changes were made to make the regulation simpler to understand. The
requirement to manage risks is already required under the model WHS Act. The
requirement to use a communication method as a specific control measure was a
requirement that did not change. There is no impact to businesses from the changes
between the draft released for public comment and the final draft.

The Code of Practice on Managing the Work Environment and Facilities provides
guidance on how to assess and control the risks of remote and isolated work.

Control measures identified in the Code of Practice

Buddy system — some jobs present such a high level of risk that workers should not
work alone, for example jobs where violence has occurred.

Workplace layout and design — workplaces and their surrounds can be designed to
reduce the likelihood of violence, for example by installing physical barriers, monitored
CCTV and enhancing visibility.

Communication systems — the type of system you choose will depend on the
distance from the base and the environment in which your worker will be located or
through which he or she will be travelling. Expert advice and local knowledge may be
needed to assist with the selection of an effective communication system.

If a worker is working alone in a workplace that has a telephone, communication via the
telephone is adequate, provided the worker is able to reach the telephone in an
emergency. In situations where a telephone is not available, you should choose a
method of communication that will allow a worker to call for help in the event of an
emergency at any time, for example:

Personal security systems, being wireless and portable, are suitable for people
moving around or checking otherwise deserted workplaces. Some personal security
systems include a non-movement sensor that will automatically activate an alarm
transmission if the transmitter or transceiver has not moved within a certain time.

Radio communication systems enable communication between two mobile users in
different vehicles or from a mobile vehicle and a fixed station. These systems are
dependent upon a number of factors such as frequency, power and distance from or
between broadcasters.
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Satellite communication systems enable communication with workers in
geographically remote locations. Satellite phones allow voice transmission during
transit, but their operation can be affected by damage to aerials, failure of vehicle
power supplies, or vehicle damage.

Distress beacons should be provided where life-threatening emergencies may occur
to pinpoint location and to indicate by activation of the beacon that an emergency
exists. Distress beacons include Emergency Position Indication Radio Beacons
(EPIRB) used in ships and boats, Emergency Locator Transmitters (ELT) used in
aircraft and Personal Locator Beacons (PLB) for personal use.

Mobile phones cannot be relied upon as an effective means of communication in
many locations. Coverage in the area where the worker will work should be confirmed
before work commences. Geographical features may impede the use of mobile
phones, especially at the edge of the coverage area, and different models have
different capabilities in terms of effective range from the base station. Consult your
provider if there is any doubt about the capability of a particular phone to sustain a
signal for the entire period the worker is alone. If any gaps in coverage are likely, you
should consider other methods of communication. It is important that batteries are kept
charged and a spare is available.

Movement records — knowing where workers are expected to be can assist in
controlling the risks, for example call-in systems with supervisors or colleagues.

Training, information and instruction — workers need training to prepare them for
working alone and, where relevant, in remote locations, for example training in dealing
with potentially violent clients, using communications systems, administering first aid,
obtaining emergency assistance driving off-road vehicles or bush survival.

The amended regulation is more aligned with the risk-based approach taken with
regulating other hazards under the model WHS Regulations. It clarifies that the general
duty of care to provide a safe working environment includes those that are remote and
isolated.

Overview of impacts

The specific requirement in the regulations to provide effective communication may
impact businesses in Queensland, Victoria, NSW, NT and those operating under
Commonwealth jurisdiction, as this would be a new requirement. These regulations
may also impact not for profit organisations that require workers to work alone in the
community.

The cost may involve no more than purchasing a mobile phone for the worker.
However in areas where there is no network coverage a satellite phone may be
needed. Satellite phones can be purchased from around $900. For irregular use, it may
be more cost-effective to hire a satellite phone. Where such communications systems
are put in place, duty holders will also need to ensure that someone is available to
receive a call during the period that a person is working in an isolated or remote area.

The regulations do not prescribe the type of communication system, therefore allowing

a business to choose from a wide range of technologies that are available in the
marketplace to suit their needs.
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It is expected that businesses in jurisdictions that do not specifically regulate remote
and isolated work that routinely carry out work in remote areas will already have
systems in place including telephones, radios, satellite communication systems,
disaster beacons or mobile phones to communicate with their workers as part of their
general duty to ensure health and safety.

In certain industries it is common to have two-way radios or mobile phones. Certain
industries such as telecommunications companies and gas pipelines, have GPS
tracking on vehicles and emergency procedures back at main base.

For many businesses in the desert regions in SA, WA, Queensland and NT mobile
phone coverage is not available and generally transport industries use an estimated
arrival time. Local emergency services have to be called out to undertake searches,
often for several days.

There is extra cost for communication systems such as GPS trackers, personal
emergency distress beacons (EPERBSs) which send signals straight to Canberra, or
Royal Flying Doctor Service (RFDS) radios. RFDS systems are approximately $2,500—
$3000 per year plus the cost of the radio. GPS vehicle systems with monitoring are
approximately the same. EPERBs are cheaper; however the cost of activating
emergency planes, helicopters and personnel will be in the vicinity of thousands, borne
by the public.

The benefit of specifically requiring effective communication to a worker in a remote or
isolated situation is that it can result in saving lives and avoiding injuries. This is
supported by Coronial reports, for example in a case where an engineer died after a fall
in an area of a large workplace that was infrequently visited and was therefore not
found soon enough to access emergency assistance. The Coroner concluded that it is
unlikely the engineer would have died if he had been provided with a means of
communication to someone else at the workplace.

6.4.7 Hazardous atmospheres and storage of flammable or
combustible substances

What is it?

An atmosphere is hazardous if:
e the atmosphere does not have a safe oxygen level
¢ the concentration of oxygen in the atmosphere increases the fire risk

¢ the concentration of flammable gas, vapour, mist, or fumes exceeds 5 per cent of
the lower explosive limit for the gas, vapour, mist or fumes

e ahazardous chemical in the form of a combustible dust is present in a quantity and
form that would result in a hazardous area.

Workers exposed to an oxygen deficient atmosphere can sustain significant injuries or
death. For other hazardous atmospheres there is a significant risk of fire or explosion
which can result in injury to or death of workers or significant property damage.

An ignition source in a hazardous atmosphere, such as a flammable gas, could result
in fire or explosion. Ignition sources in workplaces could include hot surfaces, electrical
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equipment, internal combustion engines and spark-producing equipment including
grinding wheels and static electricity. The accumulation of flammable or combustible
materials can also become an ignition source and result in fire or explosion.

Hazardous chemicals stored in workplaces constitute a hazard to workers, visitors and
the general public. An analysis of the National Data Set for Compensation-based
Statistics (NDS) identified two fatalities and 150 injuries to workers due to fire, flame
and smoke in

2007-2008.

What are the current jurisdictional regulations?

Current jurisdictional regulations and Codes of Practice covering storage and handling
of workplace dangerous goods are consistent with the proposed approach in the model
WHS Regulations and the approach used in the National Standard for the Storage and
Handling of Workplace Dangerous Goods [NOHSC:1015(2001)] (Dangerous Goods
National Standard).

Victoria, Queensland and ACT have specific provisions relating to the reduction in
guantities of dangerous goods as a risk control measure in their regulations. NSW and
the Commonwealth provide similar regulatory controls through their dangerous goods
Codes of Practice while Tasmania and NT both refer to the Dangerous Goods National
Standard. WA provides separate guidance on managing these risks which describes
gquantity reduction as one means of compliance. SA and Tasmania both reference AS
1940 — Storage and Handling of Flammable and Combustible Liquids. AS 1940
provides detailed information on controlling risks for flammable and combustible liquid
storage and handling including reduction in quantities, eliminating risks from hazardous
atmospheres and controlling ignition sources. In the references above to Victoria,
Queensland, WA and SA this issue is addressed under their dangerous goods
requirements.

Victoria, NSW, Queensland, ACT, Commonwealth and WA all have provisions in their
regulations for controlling hazardous atmospheres and ignition sources that are
consistent with the Dangerous Goods National Standard and the proposed model WHS
Regulations. South Australia refers to AS 1940, NT references the Dangerous Goods
National Standard and Tasmania refers to the Dangerous Goods National Standard.

What is the problem?

While the underlying requirements for managing risks from accumulated quantities of
flammable and combustible materials, managing risks from hazardous atmospheres
and control of ignition sources are consistent across the jurisdictions, the above
analysis shows that the approach taken to achieve compliance is not consistent. Some
jurisdictions provide requirements in regulations, some in Codes of Practice or
guidance and some by reference to Australian Standards. A consistent approach used
in all jurisdictions would see greater certainty for businesses operating in multiple
jurisdictions.

What is proposed?
The draft model WHS Regulations released for public comment defined a hazardous

atmosphere and required the PCBU to eliminate or minimise the risks to health and
safety associated with hazardous atmospheres at the workplace specifically by not
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introducing or allowing the introduction of an ignition source into a hazardous
atmosphere.

The draft model WHS Regulation also required a PCBU to ensure flammable and
combustible substances are kept at the lowest practicable quantity. This regulation
applies not only to hazardous chemicals but to all combustible materials.

These provisions were covered as part of the hazardous chemicals chapter in the draft
regulations. The Consultation RIS did not seek specific comment on these issues.

Public comment, final proposal and rationale
No concerns were raised during public comment period regarding these provisions.

Although no policy changes to these regulations were made as a result of public comment, the
provisions were relocated from the hazardous chemicals chapter to the general risk and
workplace management chapter because they apply more broadly and not just in relation to
hazardous chemicals.

The model regulations for hazardous atmospheres have also been aligned with the risk-based
approach taken with regulating other hazards under the model WHS Regulations by requiring
the PCBU to manage risks to health and safety associated with a hazardous atmosphere and
ignition sources in a hazardous atmosphere.

Overview of impacts

Given the proposed regulations are consistent with existing requirements in regulations
and Codes of Practice in the jurisdictions there will be no significant impact of the
regulation on business practices. However there may be improvement in certainty for
businesses operating in multiple jurisdictions, which could have small compliance cost
benefits.

6.4.8 Falling objects
What is it?

Objects including equipment, materials, tools and debris that can fall or be emitted
sideways or upwards are typical examples of falling objects at workplaces.

Other examples include tools falling off a working platform, rock and soil falling into a
trench, falling bricks deflected off the side of a building and concrete pre-cast panels
falling over.

There were 110 fatalities resulting from being hit by falling objects during the six years
from 2001-02 to 2007-08, with the largest proportion of these being across
Construction, Agriculture, Forestry and Fishing, and Manufacturing.

The highest incidence of fatalities occurred in Agriculture, Forestry and Fishing, with

more than seven times the overall incidence rate for being hit by falling objects for all
industries.
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What are the current jurisdictional regulations?

All jurisdictions currently require the risks from falling objects that are reasonably likely
to cause injury to a person to be managed by, so far as is reasonably practicable,
eliminating the risk or if that is not reasonably practicable, by minimising the risk so far
as is reasonably practicable.

Hazards posed by falling objects are commonly dealt with in Codes of Practice made
under the work health and safety laws or guidance material rather than regulation.

For example safe systems of work may be required to prevent or minimise the risk of a
falling object by:

e providing barriers, for example toe boards or mesh guards to prevent items from
slipping or being knocked off the edge of a structure

e securing objects to the structure, for example lashing of scaffold boards

e ensuring that there are no loose objects and that any tools are properly secured,
and

e creating an exclusion zone, where necessary, beneath areas where work is taking
place.

Several jurisdictions currently also have specific regulations to deal with hazards posed

by falling objects as follows:

¢ New South Wales—Occupational Health and Safety Regulations 2001 (NSW),
regulations 57, 59 and 253

¢ Queensland—Workplace Health and Safety Regulation 2008 (QId),
regulations 283-291

¢ Northern Territory—Workplace Health and Safety Regulations (NT), regulations
116(2), 139(2)

e South Australia—Occupational Health, Safety and Welfare Regulations 2010 (SA),
regulations 135(2) and 168(2)

e Victoria—Occupational Health and Safety Regulations 2007 (Vic), regulations
3.5.34 (1)(b) and 3.5.41(2)(b)

¢ Western Australia—Occupational Safety and Health Regulations 1996, regulations
3.36, 3.72(1)(a), 3.76, 4.57(5), and

¢ Commonwealth—Occupational Health and Safety (Safety Standards) Regulations
1994, regulations 4.05(2)(e)(f), 4.22(2), 4.22A(4)(a).

The Queensland regulations establish a comprehensive scheme for preventing falling
objects for the construction industry.

The New South Wales regulation includes less detailed requirements for specific
controls but is broader in scope. It requires duty holders to ensure the risks associated
with falling objects are controlled by use of the following measures:

e provision of safe means of raising and lowering plant, materials and debris in the
place of work
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e provision of a secure physical barrier to prevent objects falling freely from buildings
or structures in or in the vicinity of the place of work

o ifitis not possible to provide a secure physical barrier, provision of measures to
arrest the fall of objects, and

e provision of appropriate personal protective equipment.

Four jurisdictions (Victoria, NSW, WA and NT) have provisions requiring control
measures to be implemented to protect persons working in a lift well from falling
objects.

Two jurisdictions (Victoria and the Commonwealth) have provisions that require
employers to take practical measures to minimise the risk of objects falling on the
operator of powered mobile plant, for example use of operator protective devices. The
Commonwealth also specifies that the manufacturer must ensure that the mobile plant
is designed to minimise the risk of objects falling on the plant operator.

South Australia has regulations about preventing falling objects in relation to plant and
amusement structures.

The NT has a regulation about preventing objects falling from formwork in addition to
the provision regarding lifts.

The ACT requires certain personal protective and safety equipment to be provided to
protect any person that could be struck by an object or other material.

What is the problem?

Differences in current regulatory approaches outlined above are generally considered
to be differences in form rather than substance. That is because all jurisdictions require
risks of falling objects that are reasonably likely to injure a person to be managed,
including those jurisdictions that do not have express regulations to this effect.

Harmonisation in this area would ensure that the same express requirements apply in
every jurisdiction, thereby providing greater certainty about what is required.

What was proposed?

The proposed regulations released for public comment required duty holders to, so far
as is reasonably practicable, eliminate the risks of falling objects by applying the
following prescribed controls (in descending order of priority): provision of safe means
of raising and lowering plant, materials and debris; provisions of a secure physical
barrier to prevent objects falling freely from one level to another; use of personal
protective equipment; administrative controls; other reasonably practicable risk control
measures.

The proposed provisions were generally based on the current New South Wales
regulation described above. Unlike the New South Wales regulation, however, the
proposed provision (regulation 4.4.8) was not limited to objects ‘falling freely from
buildings or structures in or in the vicinity of the place of work’. This means that the
proposed provisions would have applied across a broad range of industries, not just the
construction and related industries.
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Unlike the New South Wales regulations, regulation 4.4.8(2) would have also required
duty holders to record and provide reasons if only administrative controls were used to
control the risks of falling objects from heights over two metres.

Public comment, final proposal and rationale

Scope

¢ Regulation 4.4.8 is too broad in scope—broader than the current equivalent New
South Wales regulation, for example—and does not apply easily to industries other
than the construction industry.

e For example the general requirement to control the risk of falling objects would
have significant implications for workplaces like supermarkets where there may be
a risk of goods falling from shelves.

The inclusion of specific controls around the risk of falling objects is supported to
ensure that a consistent approach is taken to regulation in this area.

This means that the submission to limit the scope of the regulation to a particular
industry, for example the construction industry, is not supported. The policy intent is to
prevent falling objects that are likely to cause injury to any person in or in the vicinity of
any workplace, including a construction workplace. Limiting the scope of the regulation
in the manner proposed could give rise to the misleading impression that these risks do
not need to be controlled in non-construction workplaces. As noted, the scope of the
current provisions in all the jurisdictions are already broad in scope, with each requiring
that an employer provide adequate protection against the risk of falling objects that are
likely to cause injury.

Height threshold

e The scope of the proposed regulation is unclear as there is no reference from an
object falling from one level to another or some other criteria, for example height
threshold.

e The absence of a height threshold would have industry-wide implications for
industries including retail, transport and storage and manufacturing.

It is proposed that the provision be simplified and amended so it applies more intuitively
to all kinds of falling objects that can cause injury, not just to falling objects on
construction sites, and:

e complements the general risk management principles proposed for the model WHS
Regulations, including a general hierarchy of controls to be included upfront in the
Regulations

e explains how certain risk control measures should be used as part of a safe system
of work, including information about how higher-order risk control measures should
be ranked for purposes of the hierarchy of controls.

The intention in proposing these changes is to address concerns that the proposed

hierarchy of controls in regulation 4.4.8 has no intuitive application to any industries
other than the construction industry.
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The proposed amendments will ensure that the regulations apply in relation to kinds of
falling objects that are reasonably likely to injure a person including objects falling from
heights and even sideways off trucks or pallets.

The proposed amendments will make it clear that the primary requirement is to devise
safe systems of work, as required under the model WHS Act, clause 19(3)(c).

In light of the proposed amendment the submission that a height threshold should be
included is considered unnecessary and not supported for that reason.

Recording of use of administrative controls to control the risks of falling objects over
two metres

¢ Record-keeping requirements in relation to the use of administrative control to
control the risks of falling objects over two metres are strongly opposed (ACCI, Ai
Group and others).

Consistent with the weight of public comment, it is proposed that the requirement to
record the use of administrative controls to control the risks of falling objects over two
metres be omitted on regulatory impact grounds. The proposal to impose this
requirement was the cause for much of the concern regarding the broadening of the
scope of falling object provisions among industry stakeholders.

Overview of impacts

Duty holders in all jurisdictions will be required to provide adequate protection against
the risk of falling objects that are likely to cause injury by implementing a safe system
of work.

The proposed requirements are considered to be consistent with the status quo in all
jurisdictions, which means that regulatory impact is considered to be neutral for those
businesses and undertakings that currently comply with the requirements in their
jurisdiction(s).

The requirement to provide a safe system of work repeats the corresponding duty
under the model WHS Act, clause 19(3)(c). All jurisdictions currently have an
equivalent requirement in their existing legislation.

The regulation goes on to state that a safe system of work includes:
e preventing an object from falling freely, so far as is reasonably practicable, and

e ifitis not reasonably practicable to prevent an object from falling freely, providing,
so far as is reasonably practicable, a system to arrest the fall of a falling object.

This part of the regulation is consistent with general principles of managing risks
(model WHS Act, clause 17), which are proposed to be re-stated as regulatory
requirements upfront in the model WHS Regulations.

Victoria has expressed concerns about regulatory impacts in that jurisdiction. Victoria
indicates that this regulation may impact a broad range of businesses in that
jurisdiction and may result in businesses having to modify storage systems (shelves).
However the proposed measures will not impose additional requirements. They
essentially require that a PCBU provides adequate protection against the risk of falling
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objects that are likely to cause injury by implementing a safe system of work, as
required under current jurisdictional provisions. This may require, for example ensuring
that shelves are safely stacked. With the decision to not proceed with the proposed
requirement that PCBUSs record the use of administrative controls to control the risks of
falling objects over two metres, which would have been an additional requirement,
businesses in all jurisdictions will effectively continue to be required to provide a safe
system of work in regard to falling objects.

6.5Representation and participation
What is it?

The model WHS Act provides for representation and participation through:
e HSRs for ‘work groups’

¢ training for HSRs

¢ health and safety committees, and

e authorised right of entry for work health and safety purposes (union right of entry).

Options for these were canvassed during the National Review and published in the
Second Report, January 2009. The National Review produced the recommendations to
the WRMC, which ultimately decided the policy for the model WHS laws. WRMC
endorsed the model WHS Act on 11 December 2009.

What are the current jurisdictional regulations?

The proposed regulations relating to representation, participation and issue resolution
closely align to requirements contained in the Victorian laws due to the similarity of the
Victorian primary legislation with that of the model WHS Act.

The significant changes for other jurisdictions largely relate to the requirements relating
to representation, participation and issue resolution contained in the model WHS Act.

All jurisdictions provide for the election of HSRs or equivalent under their principal
legislation and also regulations in some cases. No two jurisdictions have the same
HSR arrangements as requirements vary in relation to the election process and training
requirements. All jurisdictions provide for HSRs to receive training. Queensland,
Tasmania, ACT, NT, NSW and Victorian legislation confer powers on union officials to
enter workplaces. In WA, right of entry for work health and safety purposes is provided
for under industrial relations legislation.

Most jurisdictions have a requirement to resolve work health and safety issues within
the workplace; however the processes for doing so differ.

What is the problem?

The model WHS Act leaves the following process-based requirements to be prescribed
under regulations:

¢ negotiations for and determination of work groups

e procedures for election of HSRs
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e training for HSRs

e issue resolution

¢ training requirements for work health and safety entry permit holders

o form of work health and safety entry permits, and

e notice of entry.

While all current work health and safety Acts provide for the election of HSRs,
processes for doing this vary across jurisdictions and some include more prescriptive
processes. For example it is only in Tasmania that currently a minimum number of 10

employees are required before a process for electing an Employee Safety
Representative (HSR equivalent) can be initiated.

Training requirements and approval processes for the training of HSRs and work health
and safety entry permit holders currently varies between jurisdictions. NSW currently
has no training requirement for authorised union officials. In the ACT, authorised union
officials with right of entry complete the same training as HSRs.

The content of training differs largely because of the different legislative provisions in
each jurisdiction dealing with representation and participation. The result is that a HSR
working for a national company must retrain if they are elected to represent workers in
another jurisdiction. A nationally consistent process for approving training of HSRs will
enable the recognition of training undertaken by a HSR in another jurisdiction.

What was proposed?

The draft model WHS Regulations released for public comment prescribed:

¢ the matters to be taken into account in negotiations for and determination of work
groups

e procedures for the election of HSRs, including requirements that a PCBU must not
delay an election

e procedures for the removal of a HSR by a majority of work group members
e training entitlements for HSRs

e default procedures for issue resolution

e training requirements for work health and safety entry permit holders

¢ details of work health and safety entry permits and requirements for entry notices
consistent with the Fair Work Act 2009 (Cth) (the Fair Work Act) and

e requirements relating to the publishing of a register of work health and safety entry
permit holders.

Rather than prescribing the process for how negotiations for determination of work
groups must be conducted, the regulations were directed at the most efficient and
convenient mechanism to enable worker representation.

This is supported by the How to Consult on Work Health and Safety Code of Practice,
which provides practical advice on:

e what is effective consultation
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e how to consult with your workers
¢ when to consult, and

¢ how to consult, cooperate and coordinate activities with other duty holders.

Recognising there is no mandatory role for entry permit holders and that entry permit
holders may only exercise limited rights under the model WHS Act, there was no
prescription in the draft regulations regarding course duration. The draft regulations
prescribed parts of the model WHS Act and Fair Work Act to be included in training.
The training provided to entry permit holders would be aimed at assisting them to
perform their role in representing workers through the right of entry provisions under
the model WHS Act. This can be contrasted with training of an HSR who has been
elected to undertake a voluntary role in addition to their daily work. An elected HSR
may not have any background or understanding about workplace consultation, issues
resolution or work health and safety. The training requirements for HSRs are currently
dealt with administratively by most jurisdictions. This enables greater flexibility for
providers in the development of courses material which necessarily encompasses a
broader range of skills than legislation training.

Public comment, final proposal and rationale

Many of the issues raised in public comment related to the requirements contained in
the model WHS Act.

e Concerns were expressed about the length of the proposed five-day training course
for HSRs.

The model WHS Act requires HSRs to be trained in order to exercise their powers
under the model WHS Act to direct that work stops or to issue a provisional
improvement notice.

Currently, HSR training courses are broadly similar in duration and costs across
jurisdictions. Courses are generally between four and five days in duration. The cost for
a PCBU is between $500 and $1200 for each HSR undertaking initial training.

The proposed HSRs’ entitlement to attend an initial five-day training course is
supported as necessary to enable them to properly and effectively exercise powers and
perform functions.

e Concerns were expressed in public comment that the prescriptive nature of the
election process for HSRs interfered on the rights of workers under the model WHS
Act to determine the procedure of HSR election and did not provide flexibility for
geographically dispersed workplaces.

The level of prescription relating to HSR elections has been reduced and provision
made to allow organisations to determine the most efficient and convenient mechanism
to enable worker representation.

e Concerns were expressed that the default procedure for resolving disputes did not
in fact provide a procedure but rather a list of issues to be taken into account by the
parties.

The relevant provision has been revised and re-drafted to provide a step-by-step
procedure for issue resolution.
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e Some public comment requested the notice requirements for work health and
safety entry permits be the same as that in the Fair Work Act.

The provisions in the model WHS Regulations are the same as that in the Fair Work
Act with changes as necessary to align with work health and safety requirements.

It is proposed that the model WHS Regulations prescribe procedural matters relating to
representation, participation and issue resolution processes under the model WHS Act.
However the level of prescription relating to the election of HSRs is reduced and the
default procedure for issue resolution is revised to a step-by-step procedure that can
be invoked by parties to assist them resolve a health and safety dispute.

Overview of impacts

The Regulatory Impact Statement for the model WHS Act noted that the reforms under
the model WHS Act will impose at least some minor changes for all jurisdictions. The
requirement under the model WHS Act in relation to the functions, rights and powers of
HSRs and the consultation obligations on duty holders to HSRs is different to that of
any of the current jurisdictions.

The reforms regarding participation and representation will require material changes in
NSW, WA and particularly in Tasmania, which applies a threshold on the requirement
to elect an Employee Safety Representative. The ability of a HSR under the model
WHS Act to direct that unsafe work cease will be a new provision for five of the nine
jurisdictions (NSW, Queensland, WA, Tasmania and ACT). The ability of a worker to
cease unsafe work will be a change for five of the nine jurisdictions (NSW, Victoria,
Queensland, SA and the Commonwealth).

The model WHS Act will also confer powers on authorised representatives of unions to
enter workplaces for work health and safety purposes, which is in line with most
jurisdictions but is a significant change for Tasmania, SA and the Commonwealth.

Thresholds

In Tasmania, currently a minimum number of 10 employees are required before a
process for electing an Employee Safety Representation (HSR equivalent) can be
initiated. This is not the case under the model WHS Act.

NT and the ACT have in recent years removed thresholds from their work health and
safety legislation. The RIS prepared for the ACT Work Safety Regulation 2009
considered the then current legislative threshold of 10 employees for the formation of a
‘designated work group’. It worked through several options, concluding that:

If small business, at the moment, does not consult there may be costs
involved (but arguably — the fewer workers, the easier it is to consult).
However, rather than the previously mandated costs, there will be choice
as to what the OHS ‘dollar’ is spent on. For those who have developed
simple effective consultative arrangements suitable for the workplace,
these can continue. Guidance material on how to consult, including
example (or template) consultation arrangement for small business, could
be developed.
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Businesses that currently have consultation and participation arrangements
in place would most likely already be complying with the general duty to
consult. However, with the removal of the prescriptive participation
arrangements, these businesses will be able to review their systems and in
collaboration with workers, implement arrangements that better suit their
individual needs, or simply preserve the status quo.

Under the model WHS Act, the setting up of a work group is not mandatory and the
model WHS Act allows for alternative consultative arrangements. This is to allow
businesses, and in particular small businesses, to develop consultative arrangements
that work best for them. It is anticipated that most small businesses would use
consultative arrangements based on existing arrangements rather than through work
groups and HSRs.

HSR election process

Removing prescription from the proposed election process for HSRs will enable the
relevant parties to choose the best and most cost-effective way of conducting elections
subject to the minimum requirements under the model WHS Act and model WHS
Regulations.

HSR training—duration

In all jurisdictions apart from NSW and Tasmania, all current HSR (or equivalent)
courses are five days. The impact on businesses that have HSRs in NSW and
Tasmania will be an additional day of training at the cost of approximately $150-$300.
HSRs in all jurisdictions apart from NSW are currently entitled to refresher training,
generally a year after initial training.

An additional impact for businesses in NSW is the entitlement for an HSR to request a
further day of training each year at a cost of approximately $150-$300 per day.

NSW has indicated that there will likely be some initial implementation costs as a
consequence of changes to their existing legislation in establishing work groups,
procedures for electing HSRs, and new training requirements for HSRs and entry
permit holders. Transitional provisions are being developed to minimise this impact.

NSW identifies that the majority of those costs will be associated with providing gap
training to transition current work health and safety representatives to HSRs and
approving initial training for newly elected HSRs. Approximately 10 000 work health
and safety representatives receive four days training in NSW each year. It is proposed
that the regulator will develop one or two- day gap training for approved providers to
deliver to current work health and safety representatives at a cost of approximately
$150-$300 per day for businesses. It is estimated that there will be 2000 to 10 000
new HSRs in the first year of implementation depending on take-up rate.

In Queensland there are differences with existing processes for work groups i.e. the
formation of multiple work groups based on diversity of work and each with entitlement
to a representative, as well as new training required for HSRs.

There are currently two broad approaches to HSR training under existing legislation. In

WA, Queensland and NSW it is provided through the formal vocational education
system by Registered Training Organisations (RTOSs). In other jurisdictions, each

73



Harmonisation of WHS Regulations and Codes RIS

proposed course and training provider is assessed by the Regulator. The model WHS
Act and model WHS Regulations do not restrict training providers to RTOs and
because of the voluntary role of a HSR, there is no mandatory course assessment.

WA legislation will be slightly different to that operating in other jurisdictions. The WA
Government has indicated it will not be adopting the work health and safety provisions
for HSRs to stop work, right of entry and reverse burden of proof in discrimination
matters, and the penalties will be lower than other jurisdictions. Given WA will have
alternative provisions, HSRs in that state may require a course with variations from the
courses available in other jurisdictions.

While the model WHS Act does not include provisions to enable the mutual recognition
of courses, a temporary advisory group has been established to develop a national
framework for approving HSR training, including administrative arrangements to
recognise training and approval of training in other jurisdictions.

Issue resolution

In SA there are changes as a consequence of simplification of their prescriptive
procedures to issue resolution and written requirements, and new workplace entry
provisions resulting in the need to approve training which accords with the model WHS
Regulations.

In NT the introduction of issue resolution procedures and workplace entry permits will
result in change. Many of the issues raised are directly related to provisions of the
model WHS Act and not as a consequence of the model WHS Regulations. For
example regulations for workplace entry provide the details of what is required to be
included in training to be eligible to apply for a work health and safety entry permit but
the process for obtaining a permit and the powers of work health and safety entry
permit holders are contained in the model WHS Act. The model WHS Regulations
provide further details as to process but the cost and benefit implications are related to
the model WHS Act.

WHS entry permit holders

The regulations do contain specific training requirements for work health and safety
entry permit holders. Recognising that entry permit holders have very limited rights that
may be exercised under the model WHS Act, there is no prescription about course
duration as there is for HSR training. This is consistent with requirements of the Fair
Work Act for which a one-day training course is developed and provided by unions to
its members for the purpose of gaining an entry permit under the Fair Work Act. A
similar national training model is being developed through a temporary advisory group
comprising of jurisdictional representatives and stakeholders. Regulators will bear the
costs associated with implementing a nationally agreed model for approving training for
entry permit holders.

While the model WHS Act does not include provisions to enable the mutual recognition
of courses, it is proposed by regulators that mutual recognition of a course that has
been approved in another jurisdiction be done administratively. Once a provider has
been approved to conduct training in one jurisdiction, that approval and assessment by
a regulator can be submitted to another jurisdiction for approval.
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Not for Profit Organisations

The measures regarding representation and participation are likely to be of particular
impact to those bodies with both volunteers and paid employees in the Commonwealth,
NSW, Victoria, WA, SA and Tasmania, which following implementation of the reforms
will need to afford their volunteers the same occupational health and safety rights and
responsibilities as paid employees—volunteers are already effectively treated as
employees in Queensland, NT and ACT. This is discussed further in section 6.12.5.

Conclusion

Overall, the reforms will result in benefits in terms of consistency between jurisdictions,
which will be particularly beneficial for multi-jurisdictional firms. The reforms can
provide additional ability for workers to participate in work safety issues, which may
lead to better safety outcomes, particularly in Tasmania. There will be some less
prescriptive requirements, such as in regard to the proposed election process for
HSRs. However there will also be costs, particularly for Tasmanian businesses with
less than 10 employees who will no longer be exempt from Employee Safety
Representation election requirements. There will also be additional costs for
businesses in Tasmania and NSW in regard to HSR training requirements.

6.6Hazardous work

6.6.1 Noise
What is it?

Noise exposure is one of the most widespread hazards in the workplace environment.
Exposure to excessive noise at work can lead to damage to hearing. In 2008—2009,
occupational noise-induced hearing loss led to more than 4500 compensated workers’
compensation claims. This represented 3.4 per cent of all workers’ compensation
claims and 13 per cent of all occupational disease claims (including musculoskeletal
disorders). It amounted to $61 million in workers’ compensation payments (Safe Work
Australia, National Dataset for Workers’ Compensation Statistics, 2009-10 data
supply). Research undertaken in WA in the mid-1990s, combined with modelling done
for the ASCC in 2005 using the WA data, workers’ compensation data and several key
assumptions suggests that approximately 12 per cent of the workforce is exposed to
dangerous levels of noise.

Exposure to excessive noise also entails largely unrecognised costs to organisations
by way of increased worker absenteeism, decreased performance and possible
contribution to accidents. As well as the economic cost for employers, noise-induced
hearing loss imposes a severe burden on health and social services and the Australian
economy as a whole.

To the individual affected, the social handicaps of noise-induced hearing loss are also
severe. It is irreversible and leads to communication difficulties, impairment of
interpersonal relationships, social isolation and a very real degradation in their quality
of life. The family of and others close to the affected person often experience
secondary consequences of the condition. Hearing aids may be of benefit in
overcoming some of the problems of noise-induced hearing loss, but normal hearing
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can never be fully restored. Of those people affected 20 per cent or more also suffer
from tinnitus (ringing in the ears), with some cases to a severe degree.

What are the current jurisdictional regulations?

All jurisdictions have regulations based on the National Standard for Occupational
Noise 2" Edition [NOHSC:1007(2000)] that sets noise exposure levels for the
workplace. For example:

e South Australia—Occupational Health, Safety and Welfare Regulations 2010,
regulations 69—72

o Western Australia—Occupational Safety and Health Regulations 1996 , regulation
3.45-3.47

¢ Northern Territory—Workplace Health and Safety Regulations, regulation 56
¢ Tasmania—Workplace Health and Safety Regulations 1998, regulations 107-111

e Victoria—Occupational Health and Safety Regulations 2007, regulation 3.2.1—
3.2.14

¢ New South Wales—Occupational Health and Safety Regulation 2001, regulation 49
¢ Queensland—Workplace Health and Safety Regulations 2008, regulations 138—-139
o ACT—Work Safety Regulations 2009, regulations 110-114, and

¢ Commonwealth—Occupational Health and Safety (Safety Standards) Regulations
1994, regulation 3.01-3.10.

All jurisdictions largely take the same approach as they have all adopted the National
Standard for Occupational Noise which provides, among other things, the exposure
standard for noise. However the key differences are outlined below:

e Only Victoria and Tasmania have provisions in their regulations that require
audiometric tests for workers who are supplied with hearing protectors as a means
to control noise. Victoria and Tasmania require audiometric testing for workers at
the commencement of employment and at least every two years thereafter in
regard to noise levels in excess of the exposure standards.

e Only Victoria, the ACT and the Commonwealth include noise-specific duties for
‘upstream’ duty holders including designers, suppliers, manufacturers and
importers.

All jurisdictions have Codes of Practice for noise based on the National Code of
Practice for Noise Management and Protection of Hearing at Work — 3rd Edition
[NOHSC:2009(2004)]. The Codes of Practice include provisions around audiometric
testing in those jurisdictions that have not mandated it in regulation.

What is the problem?
There is consistency across all jurisdictions in regard to the exposure standards for

noise; however there are differences in relation to mandating audiometric testing and
imposing noise-specific duties on upstream duty holders.
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Currently Victoria and Tasmania require audiometric testing where the worker is
exposed to noise that exceeds the exposure standard for noise. These requirements,
prescribed in the Tasmanian and Victorian regulations, are essentially the same.

In addition to the differences associated with audiometric testing, there are also
differences in how jurisdictions regulate ‘upstream’ duty holders.

In all Australian jurisdictions, upstream duty holders—including the designers,
manufacturers, suppliers and installers of plants—are covered in regulations dealing
with plant, while only Victoria, ACT and the Commonwealth have regulations for
upstream duty holders that are specific to noise. The duties imposed in the noise-
specific regulations by Victoria, ACT and the Commonwealth are largely the same;
however the Commonwealth does not place specific duties on designers within the
noise-specific regulations.

This produces some inconsistency across jurisdictions in managing the risk of noise
exposure. Harmonisation in this area would provide the same protections for workers
across all jurisdictions and lessen confusion around regulatory requirements across
workplaces and jurisdictions.

What was proposed?

The draft model WHS Regulations released for public comment required PCBUSs to
ensure that a worker is not exposed to noise at the workplace that exceeds the
exposure standard for noise.

Under the proposed regulations, PCBUs would be required to eliminate the source of
noise, or if that is not reasonably practicable, implement control measures to minimise
the exposure to levels below the exposure standard for noise by substituting quieter
plant or processes, or using engineering controls, administrative controls or personal
hearing protectors as a last resort.

A model Code of Practice is being developed to provide guidance on:
¢ how to identify hazardous noise
¢ how to assess the risks of hearing loss, and

¢ the types of control measures that can be implemented to eliminate or reduce
exposure to noise in the workplace.

The draft regulations did not include mandatory audiometric testing, as this was
included in the relevant Code of Practice.

A Code of Practice is a guide to duty holders on how to meet their obligations under the
Act or its Regulations. It is not required that Codes of Practice be complied with;
however because they represent evidence of knowledge of risk and risk control they
are evidence of what would be reasonably practical in the circumstances. Compliance
with the model WHS Act and model WHS Regulations may be achieved by following
another method, such as a technical or industry standard, only if it provides an
equivalent or higher standard of work health and safety than the Code of Practice.
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Public comment, final proposal and rationale

Limited comment was received on the proposed draft regulations. The most significant
concerns were:

¢ the absence of audiometric testing

¢ the noise exposure level

¢ the absence of duties for designers, manufacturers, suppliers and importers, and
e the reliance on Australian Standard AS/NZ 1269.

In response to public comment, Safe Work Australia agreed to introduce a requirement
for audiometric testing and duties for designers, manufacturers, suppliers and
importers.

Audiometric testing

A number of comments were received requesting the inclusion of audiometric testing in
the regulations, noting that removal of the provisions in the jurisdictions where it is
currently mandated would significantly reduce the level of testing carried out. However
only anecdotal evidence was provided on whether this would actually increase the
degree of hearing loss in the community.

In response to this public comment, it is proposed to require a PCBU who provides
hearing protectors to provide for audiometric testing of workers within three months of
the worker commencing work and in any event at least every two years. In practice,
this would mean that audiometric testing is only required where there is potential for
workers to be exposed regularly to high levels of noise and where hearing protection is
the chosen method to control exposure.

Audiometric testing will allow the hearing of workers exposed to noise to be monitored
through regular audiometric examinations. When temporary or permanent threshold
shifts are revealed by audiometry or new tinnitus reported, it will enable action to be
taken to:

e review the worker’s work to identify any changes that may have caused an increase
in exposure

e reduce the levels of noise that the worker is exposed to and also reduce the
duration of exposure, and

¢ verify that the nominal performance of the worker’s personal hearing protector is
adequate for the level of exposure to noise.

Two jurisdictions already mandate audiometric testing in full and one in part. Victoria
and Tasmania have provisions in their regulations to provide audiometric testing of
employees who are required to wear hearing protectors. Under these regulations,
audiometric testing must be provided within three months of commencing work for
which hearing protectors are required, and then at least every two years. The WA
mining work health and safety legislation specifically requires audiometric testing as
part of health assessments.
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Victorian work health and safety regulations also require audiological examinations be
conducted to determine the cause of hearing loss where audiometric testing indicates a
reduction in hearing levels.

The Queensland and WA mining industry work health and safety regulations already
include general requirements for employers to provide health surveillance of
employees exposed to health hazards.

Exposure standards

A number of comments from unions stated that the current prescribed noise exposure
level is both too high and outdated. There was strong argument that the noise
exposure standard needs to be lowered to 80dBA and 115 dBC respectively. The
values that apply in Europe are 80dBA and an LC, peak of 135 dBC.

Safe Work Australia agreed that further research is required in order to determine if
changes should be made to the noise exposure standard. It was determined that Safe
Work Australia commence a review of the noise exposure standard.

‘Upstream duty holders’

It is also proposed that the regulations require:

e adesigner of plant to ensure that the plant is designed so that its noise emission is
as low as is reasonably practicable

¢ the designer to give certain information regarding noise emissions to the importer or
supplier of plant

¢ a manufacturer of plant to ensure the plant is manufactured so that its noise
emission is as low as is reasonably practicable

e a manufacturer to give certain information regarding noise emissions to the
importer or supplier of plant, and

e an importer or supplier to obtain certain information from the manufacturer and to
provide it to any person they supply the plant to.

While there are general duties under the model WHS Act, there is a case for more
specific risk control duties to be imposed in relation to noise on designers,
manufacturers, importers and suppliers of plant to provide greater specificity of the
factors to be controlled in order to protect workers from the risk of developing noise-
induced hearing loss.

Reference to AS/NZ 1269

As stated above, concerns were raised about the Australia Standard being referenced
in the model WHS Regulations. AS/NZ 1269 sets out the process for measuring the
exposure standard.

The referencing of Australian Standards in the model WHS Regulations has been kept
to a minimum. Noise experts in WA and Queensland argued for the inclusion of
reference to AS/NZ 1269.1 with regard to the definitions of LAeq, 8h and LC, peak for
technical and legal clarity reasons. No changes are proposed to remove the reference
to AS/NZ 1269.
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Overview of impacts
Audiometric Testing

The largest impact in relation to noise will be the new requirement (except for
Tasmania and Victoria) for compulsory audiometric testing in the regulations.

Submissions provided to Safe Work Australia explained that the benefits of audiometric
testing are that it is a good way to determine if a noise policy was working and that it
represented value for money in terms of preventative health interventions. However no
evidence was provided indicating that there are reduced levels of hearing loss in
Victoria and Tasmania, where audiometric testing is compulsory.

The cost of audiometric testing is about $40-$50 for an air conduction test. Depending
on the results of that test, a full audiometric test may be needed, which is around $200.
The majority of people only require the basic test (cost information supplied by
WorkCover WA).

There is also a requirement for around 16 hours of quiet prior to the test, with some
costs from lost work time in order to meet this requirement.

The exact number of businesses that will have increased compliance costs due to the
requirement for audiometric testing is unknown, as many businesses may already be
doing so due to some specifications for audiometric testing already existing in
jurisdictional Codes of Practice. For example Queensland currently has a Code of
Practice for noise which contains audiometric testing.

For illustrative purposes the maximum number of businesses that could be impacted by
this new requirement are over 120 000 businesses in industries that comprise over 50
per cent of the claims for deafness. These include:

o fabricated metal product manufacturing

e transport equipment manufacturing

¢ machinery and equipment manufacturing

e general construction (building and non-building), and

e road and rail transport.
Source: Safe Work Australia National Dataset for Compensation Based Statistics (NDS), 2010

In 2010 business entities (employing businesses) in each of these industries by
jurisdiction was as follows:
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1-19
Jurisdiction Total employees
New South Wales 22121 20 149
Victoria 17 981 16 216
Queensland 14 784 13033
South Australia 3874 3294
Western Australia 6215 5382
Tasmania 1276 1136
Northern Territory 475 402
Australian Capital
Territory 596 554
Total 67 322 60 166

Source: ABS 8165.0 Counts of Australian Businesses, including Entries and Exits, October 2010

It is likely that small businesses employing 1-19 people will be more likely to be
affected as some larger companies already use audiometric testing. As it is a
requirement to test all workers, the cost of compulsory audiometric testing will also be
increased further for businesses that engage workers for short periods. For example a
labour hire contract worker could work for as many as 12 PCBUs per year. A sub-
contractor would generally work for at least 2—-3 PCBUSs in larger commercial sites and
up to 10 PCBUs in residential sites. The construction industry in particular will be
affected due to the number of small employers that engage sub-contractors for short
periods. It should be noted that the above figures are an overestimate, as most of
these businesses may not need to make any changes.

Upstream Duties

The inclusion of duties for designers, manufacturers, suppliers and importers may also
result in additional regulatory burden for some jurisdictions, as these duties are
currently only contained in noise-specific regulations in the ACT, Victoria and the
Commonwealth. However it is anticipated that this will be minimal as all jurisdictions
require upstream duty holders i.e. designers, manufacturers, suppliers etc., to ensure,
so far as is reasonably practicable, that plant is safe and without risks to health and
safety. In addition, designers, manufacturers and suppliers all have obligations within
plant specific regulations. This existing duty has been strengthened in that there is a
specific regulation dedicated to Part 4.1 that requires the relevant duty holder to
systematically address risk management principles prior to designing and
manufacturing and provide specific details of the information that is to be supplied to
meet the requirements in the model WHS Act.

Therefore, this duty provides greater specificity to the duties that are already placed on
these duty holders through sections 19, 22, 23, 24 and 25 of the model WHS Act.

There are many potential benefits associated with imposing duties on designers (duties
that flow through to manufacturers, suppliers and importers), as studies have shown
that design contributes significantly to serious work-related injury. The reduction of risk
by redesigning or modifying manufactured equipment and processes after they have

81



Harmonisation of WHS Regulations and Codes RIS

been introduced into a workplace is difficult and expensive when the most cost-
effective and efficient stage at which to control risks is at the design stage.

6.6.2 Hazardous manual tasks
What is it?

Hazardous manual tasks are activities in the workplace that have the potential to cause
musculoskeletal disorders (MSD) due to hazardous factors including manual tasks that
involve repetitive or sustained force, high or sudden force, repetitive movement,
sustained or awkward posture and exposure to vibration.

Injury from manual tasks is a huge cost to the economy. Each year there are around 34
000 compensation claims paid to workers who require a week or more off work due to
an injury related to a hazardous manual task. A typical workers' compensation claim for
this type of injury is $5100, resulting in $900 million annually in direct compensation
payments and over $5 billion in total economic costs (National Data Set for
Compensation-based Statistics and ASCC Total Economic Cost of Work-related Injury
and lliness to the Australian Employers, Employees and the Community).

What are the current jurisdictional regulations?

All jurisdictions, with the exception of Queensland, currently have regulations requiring
the management of risk from manual handling or manual tasks.
Specifically, hazardous manual tasks are currently regulated in:

e South Australia—Occupational Health, Safety and Welfare Regulations 2010 (SA),
regulations 64—68

o Western Australia—Occupational Safety and Health Regulations 1996 (WA),
regulation 3.4

¢ Northern Territory—Workplace Health and Safety Regulations (NT), regulation 59
e Tasmania—Workplace Health and Safety Regulations 1998 (Tas), regulation 65

¢ Victoria—Occupational Health and Safety Regulations 2007 (VIC), regulation
3.1.1-3.1.3

e New South Wales—Occupational Health and Safety Regulations 2001 (NSW),
regulations 79-81

o ACT—Work Safety Regulations 2009 (ACT), Part 10, and
¢ Commonwealth—Occupational Health and Safety (Safety Standards) Regulations
1994 (Cth), Part 5.

The laws generally require a duty holder to step through a hierarchy of controls in the
management of the risks associated with manual tasks within the workplace.

The regulations in NSW, the Commonwealth, SA, NT, Tasmania and WA also require
that a risk assessment be conducted. All jurisdictions including Queensland have
general regulations dealing with the design, manufacture, supply and import of plant
that have application to manual tasks.
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While Queensland does not have specific regulations it has a comprehensive Code of
Practice—the Manual Tasks Code of Practice 2010—and various guidance materials
for hazardous manual tasks in specific industries, including road freight, construction,
and packing and cleaning. Section 26 of the Queensland Workplace Health and Safety
Act 1995 provides that if a Code of Practice states a way of managing exposure to a
risk, a person discharges their workplace health and safety obligations for exposure to
the risk only by adopting and following a way stated in the Code of Practice for
managing exposure to the risk. In addition, section 42 of the Queensland Workplace
Health and Safety Act 1995 also provides that in a proceeding, a Code of Practice is
admissible as evidence. The Code of Practice must be complied with in the same way
as if the duties were prescribed in the regulations.

In addition to the various legislated regulatory frameworks, the ASCC National
Standard for Manual Tasks 2007 (National Standard for Manual Tasks) also provides
requirements for managing risks associated with hazardous manual tasks. The
National Standard for Manual Tasks provides a very broad definition of a hazardous
manual task, which is any activity requiring a person to use any part of their
musculoskeletal system in performing their work. It sets out the principles for the
effective management of hazardous manual tasks to avert MSD arising from manual
tasks in the workplace. The National Standard for Manual Tasks has provided
jurisdictions with a national framework, either by jurisdictions giving effect to it in
regulations or Codes of Practice or referencing it directly in regulations. All jurisdictional
regulations except Queensland are generally consistent with the intent of the National
Standard for Manual Tasks. South Australia and Tasmania refer to the National
Standard for Manual Tasks in their regulations.

What is the problem?

As stated, the risks associated with hazardous manual tasks are currently regulated by
most jurisdictions consistent with the intent of the National Standard for Manual Tasks.
The current regulatory framework regulating hazardous manual tasks is not prescribed
exactly the same way in every jurisdiction. There are slight differences around the
definition of what is a hazardous manual task, which is partly due to the different
drafting techniques between the jurisdictions. These differences relate to form rather
than substance. Also, the manner in which the risk associated with a hazardous
manual task is managed differs slightly across jurisdictions.

Not all jurisdictions place specific duties on designers, manufacturers, importers and
suppliers within their regulations. Victoria, NSW, Commonwealth, NT, WA and
Tasmania do not contain these duties in regulations specific to manual tasks.

Although differences between jurisdictions may appear relatively minor, they can make
compliance complex for multi-state organisations. While there are general legislative
duties under the model WHS Act, there is a case for the regulations to include specific
requirements in regard to hazardous manual tasks. Without uniform definitions across
jurisdictions and a continued lack of uniformity in the manner in which duties are
expressed, duty holders may not consistently put in place the most effective measures
to control the risk and protect workers from the risk of developing MSD.

What was proposed?

The proposed model WHS Regulations impose duties upon PCBUs to manage the risk
of a MSD associated with a hazardous manual task.
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Part 4.2 of the draft model WHS Regulations provided for public comment require a
PCBU to eliminate or, if that is not reasonably practicable, minimise the risk of
musculoskeletal disorders arising from hazardous manual tasks. The draft model WHS
Regulations include:

e control measures to minimise the risk
o factors that must be considered when determining control measures, and

¢ when it is necessary to review and revise control measures.

A draft Code of Practice Hazardous Manual Tasks for this part of the regulations
provides guidance on preventing MSD caused by hazardous manual tasks. It includes
information on:

e how to identify hazardous manual tasks
¢ risk factors associated with MSD
¢ how to control risks, and

¢ the role of design in eliminating or minimising risks.

The draft model Code of Practice will be supported by additional guidance material for
manual tasks in specific industries.

Public comment

Public comment on the model WHS Regulations included:

¢ that there should be greater clarity around the definitions of ‘hazardous manual
tasks’ and ‘manual tasks’. Others commented that they wanted more prescription
detailing when a task is deemed hazardous as the definitions are too broad, and

¢ inclusion of duties for ‘upstream’ duty holders including designers, manufacturers,
importers and suppliers of plant or structures within the hazardous manual tasks
regulations. Others commented that the inclusion of such duties would duplicate the
model WHS Act or requirements in the plant regulations.

Public comment on the model manual task Code of Practice included the following:
¢ there should be a simplified risk assessment tool

o clarification is needed on record keeping requirements and on the recording of all
risk assessments for all hazardous manual tasks

e there is inappropriate usage of the term ‘so far as is reasonably practicable’

e workplace design and its potential effects on MSD is a significant issue and
appears to have been overlooked, and

¢ the Code needs to be easily understood and applied as it may have a large, small
and medium enterprise audience.

Final proposal and rationale
It is proposed that the definition of hazardous manual tasks be simplified for readability,

and specific and varied examples be included for clarity to provide a practical flavour to
tasks that may not be immediately assumed as being hazardous. These include tasks
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requiring a person to lift live animals or sort objects on a conveyor belt. In addition, the
relevant duty holder will manage risks in accordance with the general risk management
requirements set out in Part 2.1 that contains duties that are common across all or
most chapters of the model WHS Regulations. This will result in a more consistent and
effective approach to risk management. The use of ‘so far as is reasonably practicable’
was also considered throughout the regulations and Codes of Practice to ensure an
appropriate and consistent use of this particular qualifier—including on Part 2.1 of the
draft model WHS Regulations—and changes were made where necessary.

It is proposed the model WHS Regulations retain a list of matters that must be taken
into account when determining appropriate control measures including postures,
movements, forces, vibration, duration and frequency of the task, and environmental
conditions. Control measures will be reviewed in accordance with the general review of
control measures set out in Part 2.1 of the draft model WHS Regulations.

While there are health and safety duties under the model WHS Act imposed on
‘upstream’ duty holders, it was considered that, for the sake of clarity and to provide
additional certainty about requirements to duty holders, more specific risk control duties
should be imposed in relation to manual handling on designers, manufacturers,
importers and suppliers of plant within the hazardous manual tasks regulations to
provide greater clarity. It is therefore proposed that a specific regulation be included
within Part 4.2 of the model WHS Regulations to require, so far as is reasonably
practicable:

¢ adesigner of plant or a structure to ensure the plant or structure is designed to
eliminate or minimise the need for a hazardous manual task to be carried out in
connection to the plant or structure

e a manufacturer of plant or a structure to ensure the plant or structure is
manufactured to eliminate or minimise the need for a hazardous manual task to be
carried out in connection to the plant and structure

e adesigner and manufacturer to provide certain information to an importer or
supplier, and

e animporter or supplier to obtain certain information from the manufacturer and to
provide it to any person they supply the plant or structure.

Overview of impacts

All jurisdictions currently regulate hazardous manual tasks but the manner in which this
regulation is achieved varies as previously detailed. With the exception of Queensland,
all jurisdictions have specific regulations for hazardous manual tasks.

The impact that the harmonisation will have on a particular business will depend on the
nature of the business and its current awareness and compliance with existing
regulatory regimes applicable to the relevant jurisdiction. It is envisaged that any
changes that will be required under the harmonisation will result in a risk management
process that is more effective and transparent. This will be the case whether it is in
relation to small businesses or specific industry groups including not for profit
organisations.
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Risk assessment

Consistent with the approach in the draft model WHS Regulations relating to risk
management the proposed regulations do not mandate risk assessment. This
approach acknowledges that where well-understood and widely-used risk control
measures exist formal risk assessment may not be necessary, except in relation to a
small number of high risk activities. The regulations in NSW, the Commonwealth, SA,
NT, Tasmania and WA currently require a risk assessment to be conducted. The fact
that a risk assessment does not have to be undertaken in all circumstances is a
change that has the potential for significant savings to businesses, especially for small
businesses and not for profit organisations that may not have in-house expertise to
conduct an assessment and will benefit from the reduction in record-keeping
requirements.

Queensland

As Queensland does not regulate manual tasks within its current regulations, the
proposed regulations could affect businesses in that state. However as outlined,
Queensland currently has a comprehensive Code of Practice imposing similar
requirements that a business can follow in order to discharge legislated workplace
health and safety obligations. The Chamber of Commerce and Industry Queensland
noted in its submission the change would represent a new regulation in Queensland
that would impose additional requirements. The Chamber also noted that although
Queensland currently does not have a regulation relating to hazardous manual tasks,
there does not appear to be higher incidence rates of these injuries within the state
compared to other jurisdictions that currently regulate this activity.

Upstream duties

It is possible that the inclusion of designers, manufacturers, importers and suppliers’
duties within the hazardous manual tasks regulations may result in additional
regulatory burden for jurisdictions that do not currently contain these duties in
regulations specific to manual tasks (Victoria, NSW, Commonwealth, NT, WA and
Tasmania). All jurisdictions currently regulate upstream duties in some form within
primary legislation and designers, manufacturers and suppliers all have obligations
within jurisdictional plant regulations. This duty does no more than provide greater
specificity to the duties that are already placed on these duty holders by sections 19,
22, 23, 24 and 25 of the model WHS Act, but makes it clear that the provisions also
apply in regard to hazardous manual tasks.

The RIS that was prepared in relation to the National Standard for Manual Tasks and
National Code of Practice for the Prevention of Musculoskeletal Disorders from Manual
Tasks at Work 2007 suggested that upstream duties will impose some new and
additional costs for business. The RIS then projected the main costs came from
requirements for hazard identification and consultation processes, which could impose
additional costs in the order of $9.4 million. It was projected that over time these costs
are likely to fall with increased familiarity with the standard and knowledge gained from
consultations and research. However it should be noted that the duties imposed on
‘upstream’ duty holders under the proposed regulations are not as onerous as the
duties under the National Standard for Manual Tasks. The proposed duties will impose
a duty to manage risks that is already required under Part 2.1 of the regulations, and
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duties that simply mirror the duties under sections 19, 22, 23, 24 and 25 of the model
WHS Act.

The RIS suggested that the net benefits of the changes were quite large in net present
value dollar terms, with net benefits amounting to $102 million per year. In addition, it
also stated that improvements to quality of life resulting from the fall in manual handling
incidents were of an order of magnitude of $429 million or more per year.

The ASCC RIS indicated that there were some costs to businesses in moving to the
National Standard for Manual Tasks including hazard identification and design changes
for manufacturers, designers and suppliers of equipment; hazard identification and
modifications for owners of workplaces; hazard identification and modifications for
those with control of work; costs associated with record keeping for those with control
of workplaces; and the transitional costs for businesses and work health and safety
authorities associated with regulatory change.

There are many potential benefits associated with imposing duties on designers.
Studies have indicated that design can contribute significantly to reducing serious
work-related injury in a cost-effective way, particularly compared to measures that are
imposed after equipment is introduced into a workplace. Although the proposed
measures will not generate significant additional benefits, as they effectively only
continue current requirements, the measures will help to increase the focus on
achieving safety benefits in the area of hazardous manual tasks through design.

6.6.3 Confined spaces
What is it?

Entry into and work in confined spaces can be dangerous because physical or
chemical agents in the space may increase risks that would not occur if the space was
not confined or are exacerbated because of the nature of the space. The result may be
unsafe levels of oxygen or atmospheric contaminants that are immediately dangerous
to life and health but not immediately obvious. There is also an increased risk of injury
or death because workers are restricted in the distance they can keep from hazards.
Where an injury or fatality occurs in a confined space where entry has not been
properly managed, death or injury may also occur to those trying to rescue the person

The extent of compensable confined space incidents is difficult to quantify accurately
because classification of mechanism of injury/fatality does not always identify that it
related to a confined space. The National Data Set for Compensation-based Statistics
does identify 46 confined space related serious compensable incidents during the
period 2001-2007.

What are the current jurisdictional regulations?

The regulations in the Commonwealth and all states and territories are based on the
NOHSC National Standard and Australian Standard Safe Working in a Confined
Space. The standard was updated by Standards Australia in 2001 and published as
AS/NZS 2865:2001 Safe Work in a Confined Space. AS/NZS 2865 has recently been
further revised and released as AS/NZS 2865:20009.

Queensland, WA and Tasmania reference this standard either wholly or in part in their
regulations.
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The ACT, Commonwealth and NSW have regulations that closely reflect all of the
national standard elements of AS 2865:1995. The ACT and NSW time periods for
keeping records also reflect those in AS 2865:1995. The Commonwealth has a
different time period for keeping entry permit records of three months. The Victorian
regulations are largely based on the national standard elements of AS 2865:1995,
although the requirement to undertake a risk assessment is not explicitly required and
the entry permit becomes the main documentation of the risks associated with confined
space entry. Victoria requires this document to be kept for 30 days.

South Australia and NT each have AS 2865 as an approved Code of Practice.
Organisations managing confined space work and training organisations generally rely
on the provisions in the Australian Standard as the basis for regulations and confined
space entry resulting in requirements for entry into confined spaces across Australia
being generally consistent.

Current jurisdictional requirements for confined spaces include:
e general requirements to assess and control risks
e specific risk controls, including the isolation of services and purging of spaces

e prohibition to enter or work in a space that has unsafe oxygen levels or an
atmospheric contaminant above the appropriate exposure level

e preparation and use of entry permits

e standby persons

e provisions for emergencies, including appropriate equipment
e signage and protective barriers

e atmospheric testing and monitoring

¢ training, and

e record keeping, including entry permits, risk assessments and training.
What is the problem?

Despite the requirements for entry into confined spaces being generally consistent
across Australia there are differences across jurisdictions relating to the definition of a
confined space, provision of a standby person during entry, and the time period for
which records have to be kept. This means that there needs to be different training
requirements in each jurisdiction for those people assessing or entering confined
spaces and in procedures required where companies may operate across more than
one jurisdiction.

Scope of application differs across jurisdictional regulations. The key difference
between jurisdictional definitions is that some jurisdictions have a narrower scope
where, in order to meet the definition of a confined space, the space needs to have a
restricted means of entry or exit.

Specifically, the definition currently used in the ACT, Commonwealth, NT, NSW,
Queensland and SA is based on the 1995 and 2001 versions of the standard, which
states that part of the definition of a confined space “may have a restricted means of
entry or exit”. This is discretionary criteria and whether the space has a restricted
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means of entry or exit is not a key factor in determining whether the space is a confined
space. The 2009 version of the Australian Standard has removed this criterion from the
definition.

The definitions used by Victoria, Tasmania and WA are narrower in scope as they
require that the confined space must have a restricted means of entry or exit. This
means that there are spaces regulated as confined spaces in the other jurisdictions
that would be excluded in Victoria, Tasmania and WA.

Jurisdictions currently apply different time periods for keeping the records generated
under the confined space regimes. The National Standard set record-keeping
requirements of five years for risk assessments, one month for entry permits and
training records for the term of the worker’'s employment.

What was proposed?

The draft model WHS Regulations released for public comment defined a confined
space as:

... an enclosed or partially enclosed space that:
(a) is not designed or intended primarily to be occupied or entered by a person; and
(b) has a restricted means of entry and exit; and
(c) is, or is designed or intended to be, at normal atmospheric pressure while any
person is in the space; and
(d) presents a risk to health and safety from:
i an atmosphere that does not have a safe oxygen level; or
ii. contaminants, including airborne gases, vapours and dusts, that may cause
injury from fire or explosion; or
jii. harmful concentrations of any airborne contaminants; or
iv. engulfment.

The proposed definition was generally based on AS 2865 with the exception of (b),
which required that a space have a restricted means of entry or exit to be determined
as a confined space.

The draft regulations would apply to any spaces that are entered, intended to be
entered or could be inadvertently entered by a person.

The draft regulations placed a general duty on designers, manufacturers, importers and
suppliers of plant or structures to eliminate or minimise the need for entry to a confined
space and the risk of inadvertent entry.

PCBUs would have to ensure entry into a confined space was not allowed unless the
risks of entry are managed by:
e assessing the risks associated with the space and recording the risk assessment

e ensuring an entry permit is issued to each worker prior to entry, which sets out
details about the confined space, the control measures that must be used, and the
communication and safety monitoring systems to be used including provision of a
standby person

e ensuring signs are put in place to identify confined spaces
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e putting in place controls to eliminate or minimise risks associated with connected
plant and services, contaminants in and air quality of atmospheres, flammable
gases and vapours and fire and explosion, and

e putting in place emergency procedures.
Workers who will be entering a confined space must be provided with information,

training and instruction in relation to the risks and controls to be used and a record of
training must be kept.

It was proposed that records of the risk assessment and the entry permit must be kept
for two years and that records of training be kept for six months.

A Code of Practice on confined spaces supported the draft regulations and included
guidance on:

e identifying confined spaces and assessing and controlling risks

¢ isolation controls, atmospheric testing and monitoring, fire and explosion, entry
permits, standby person, and signs and barricades

e hazards that are unique to confined spaces including biological and environmental
e the effective use of respiratory equipment

e emergency rescue procedures, record keeping, providing information, instruction
and training, and

e a sample confined space entry permit.

The Consultation RIS and discussion paper

The issues paper accompanying the draft model WHS Regulations for public comment
specifically sought comment on the inclusion of having a restricted means of entry or
exit as a criterion for determining a confined space.

Public comment, final proposal and rationale

Definition of a confined space

A number of comments were received relating to the definition of a confined space
proposed in the draft regulations, with the majority of comment requesting the definition
be aligned with the definition in AS 2865. Comments from ACCI supported this view
and specifically questioned whether a space necessarily needs to have restricted
means of entry and exit for it to be classified as a confined space. Ai Group sought
reconsideration of the definition and scope. Individual comments requested more detall
be provided on some elements of the definition. There was also comment that the
revised definition would require reworking of existing confined space registers and risk
assessments.

The reference to having a restricted means of entry and exit was removed from the
definition, following public comment. The definition is now consistent with the Australian
Standard and aligns with the majority of jurisdictions’ current definitions. The scope of
the regulation will not be changed for these jurisdictions and will ensure that current
spaces managed as confined spaces will continue to be managed in that way.
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New South Wales also indicated that the revised definition was important to ensure that
entry to spaces such as large sewerage outlets and large grain silos with access doors
were assessed for confined space risks and managed as confined spaces if those risks
were present due to past fatalities in these spaces.

Record-keeping requirements

Comments were received on the record-keeping requirements for confined space
assessments and entry permits, including from ACCI, who held the view that the
proposed requirements were too extensive and the period for keeping records too
onerous.

Record-keeping provisions were amended to require risk assessment records to be
kept for 28 days after the work to which it relates is completed. Entry permits are
required to be kept only until the work is completed. Where a notifiable incident occurs
the records must be kept for two years following the incident. This aligns with the time
within which an investigation must be completed and any legal action taken by the
regulator is to be commenced. This approach to record keeping is also consistent with
other record-keeping provisions in the regulations.

Inadvertent entry

There was a comment on the need to clarify the duties preventing inadvertent entry into
confined spaces.

Provisions relating to responsibilities for controlling entry have been clarified in the final
proposal including having a reasonably practicable qualifier on duty of the PCBU to
ensure a worker does not enter a confined space. Identified confined spaces need to
be managed to minimise the risk of inadvertent entry.

Standby person

One comment requested that an alternative to a “standby person” be included if the
system of work has an equal or better safety outcome than a standby person.

Consideration was given to whether there was a suitable alternative to a standby
person. In the event of an incident involving a worker in a confined space it was
imperative that a person be available outside the space to raise the alarm immediately
or commence removal or rescue proceedings. It was agreed that there was not an
alternative that could provide a similar level of safety.

Additional quidance on training

One comment requested that further consideration should be given to providing
additional guidance either in the model WHS Regulations or the Code of Practice on
what could be considered to be adequate training and that training should be provided
by a competent person.

For a duty holder to meet their duty in providing training, the training would need to be

appropriate and provided by a competent person. It is not necessary to further detail
this in the regulations. Guidance on training will be provided in the Code of Practice.
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Other comments

One comment identified the need for a Code of Practice for confined spaces in the
aviation industry.

This can be assessed by Safe Work Australia after the WHS Regulations and Codes of
Practice required for implementation by 1 January 2012 have been completed. Safe
Work Australia will have a process by which industry sectors are able to bring forward a
proposal for a national Code of Practice including sufficient justification to warrant
development of such a Code of Practice.

Other matters

The final proposal reflects the draft circulated for public comment with the changes
identified above.

Overview of impacts

Victoria expressed the view that there will be an increase in regulatory burden in that
state due to:

e awider scope than in the definition currently applied in Victoria meaning that the
confined space provisions may now apply to a much broader range of spaces,
including cold rooms and shipping containers. In Victoria’s view this will have a
considerable impact

¢ the regulations encompassing engulfment of liquids

e record-keeping requirements for risk assessment and training records including the
requirement for risk assessment with associated record-keeping requirements
(which differs to the ‘hybrid risk assessment’ model in the Victorian Regulations
2007 —seer. 3.4.7), and

e the mandatory requirement for a standby person.

Regulators that currently have a definition of a confined space consistent with the
proposed definition have stated that they do not consider cold rooms and shipping
containers to be confined spaces under the definition. It is expected that this
interpretation will prevail under the proposed regulations and that the impact in Victoria
in relation to this issue will not be as great as Victoria have initially anticipated.

Engulfment from liquids is currently in the definitional scope of other jurisdictions and
covers situations where working in pipelines or tanks connected to other processes
could present a risk of engulfment and are considered a necessary consideration in
identifying a confined space in those jurisdictions. The outcome from a failure to
properly manage entry into, and work in, a space where there is a risk of engulfment
from liquid could be fatal in extreme cases. It would be expected that these risks would
be required to be managed at present under the general duty in the model WHS Act.

For Victoria there will be an increase in costs associated with managing the risk of
engulfment. It is not possible to estimate the number of spaces in Victoria to which
these provisions would apply or to identify how entry to those spaces is currently
managed. However, for those confined spaces already managed, the additional cost to
manage the risk of engulfment would be in identifying and assessing the risk of
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engulfment and implementing appropriate risk controls, such as isolations. The
Victorian RIS (2007) for proposed occupational health and safety regulations identified
costs of $3196 for an initial (full) hazard identification and a time cost of one hour for
isolations. Overall, the relatively small total cost of implementing these provisions
would be overshadowed by the risk of engulfment manifesting itself and leading to a
likely fatality.

As current legislation across all jurisdictions has been developed based on the
requirements of the NOHSC/AS 2865 standard, the overall impact of the confined
spaces regulations over current provisions will be minimal. Victoria, Tasmania and WA
will have an increased scope of coverage of spaces under the agreed definition in the
regulations. These may include spaces such as large diameter sewerage outflow pipes
and some large grain storage silos that have access doors and also meet the hazard
criteria for a confined space.

Record-keeping requirements have been set at a minimum level to allow for effective
operation of the provisions in the regulations without requiring records to be kept for
extended periods after the work to which they relate is completed safely. Risk
assessment records and entry permits are currently required in all jurisdictions; and this
will have minimal impact, and for a number of jurisdictions will reduce requirements.
Given this minimum level, record-keeping requirements will not be onerous and there
will be a minimal impact in relation to both records required and the keeping of records.
The record-keeping periods set are less than those set out in the various iterations of
AS 2865 on which the majority of jurisdictions base their requirements. The period for
keeping risk assessments (28 days) aligns closely with the Victorian record-keeping
requirement of 30 days.

Due to the risks associated with confined space entry and the consequent training
provisions, safety equipment and processes required to undertake this work safely the
work is generally undertaken by contractors that specialise in confined space entry or
by larger organisations that have the capacity to maintain the required level of
expertise and facilities. Smaller companies that have a regular need to enter a confined
space may set up requirements specific to the entry required. As the risks and the
nature of the work are relatively constant it may be more efficient for the expertise to be
held in-house. An example of this would be a company that manufactures tanks and
requires a person to enter the tank to carry out welding operations.

These sorts of organisations will be required to comply with the confined space entry
requirements in the particular jurisdictions in which they operate. In those jurisdictions
where the scope of what a confined space is has been expanded through the change
in definition, which expands the scope to include confined spaces that do not have
restricted means of entry and exit, there will be additional administration requirements,
for example around entry permits and record keeping in relation to those additional
spaces. However, the only businesses that are likely to be significantly affected would
be any that do not currently have confined spaces but will have under the new
definition.

The costs of the implementation of confined spaces risk management arrangements for
such businesses are potentially significant. The Victorian RIS (2007 pp 69-70)
identified a range of costs to meet confined space requirements. These cost estimates
included:

e $3196 for an initial hazard identification
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e $2400 for signage

e $7860 for personal protective equipment

e $4698 for entry permit systems

e $4100 for rescue equipment

e $2000 for atmospheric monitoring

e $12 400 for information, instruction and training
e $400 for record keeping, and

e $8750 for emergency procedures.

Other costs identified, including the isolation of services, purging of contaminants and a
standby person, were quantified in terms of worker’s time, being a total of six hours in
all.

Based on the above information the first-time implementation of confined spaces risk
management arrangements may cost a business between about $25 000 and $45 000,
depending on, for example, the personal protective equipment, emergency equipment
and training required. However, while overall it is expected that there will be a very
small number of businesses so affected and therefore a minimal impact, for those
individual businesses with risks that are currently not covered by confined space
regulatory requirements in Victoria, Tasmania and WA, there may be major costs to
implement confined spaces requirements to manage those risks, which may be
significant for smaller businesses.

It is anticipated that businesses will continue to manage confined space entry in a
manner similar to the way they are required to do under existing legislation either
through in-house expertise or the use of contractors. Impact from the proposed
regulations on businesses more generally is expected to be minimal.

The impact on not for profit organisations is expected to be minimal due to the number
of not for profit organisations engaged in work requiring confined space entry. If these

organisations were carrying out work in a confined space they would be required to
comply with existing requirements.

6.6.4 Falls
What is it?

Slips, trips and falls usually result in sprains and strains (also known as
musculoskeletal disorders) as well as cuts, bruises, fractures and dislocations.

The draft model WHS Regulations proposed provisions to cover falls by persons from
one level to another that are reasonably likely to cause injury and would not for
example cover falls at level such as slips and trips.

Approximately 15 fatalities occur annually because of falls from height with a typical
compensation payment for a fatality claim in excess of $100 000.
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What are the current jurisdictional regulations?

All jurisdictions currently require risks of falls by persons in the workplace to be
managed by, so far as is reasonably practicable, eliminating the risk, or if that is not
reasonably practicable, minimising the risk so far as is reasonably practicable.

Under general principles for managing risks in the workplace, most jurisdictions also
apply a ‘hierarchy of controls’ that requires duty holders to step through a list of risk
control measures, from the most to least effective, and to apply the most effective
measures or combination of measures, so far as is reasonably practicable. No height
threshold applies, so these general hierarchies apply to all kinds of falls regardless of
height.

In addition to these requirements most jurisdictions also specifically regulate the risk of
falls by persons in the workplace, for example:

¢ Commonwealth—Occupational Health and Safety (Safety Standards) Regulations
1994 (Cth), Part 13

o New South Wales—Occupational Health and Safety Regulations 2001 (NSW),
Division 6 of Part 4.3

¢ Victoria—Occupational Health and Safety Regulations 2007 (Vic), Part 3.3

¢ Queensland—Workplace Health and Safety Regulation 2008 (QId), Subdivision 11
of Division 2 and Subdivisions 10-14 of Division 3 of Part 20 (Construction work)

o Western Australia—Occupational Safety and Health Regulations 1996 (WA),
Division 5 of Part 3

e South Australia—Occupational Health, Safety and Welfare Regulations 2010 (SA),
regulation 76

o ACT—Work Safety Regulation 2009 (ACT), Division 7.3 of Part 7, and
¢ Northern Territory—Workplace Health and Safety Regulations (NT), regulation 47A.

Of these jurisdictions, NSW, SA, the ACT and NT prescribe further general controls.
These kinds of provisions include rank fall prevention devices including secure barriers
ahead of fall arrest systems. This means that fall prevention strategies must be
considered and applied so far as is reasonably practicable before considering and
applying fall arrest systems, so far as is reasonably practicable, and then lower-order
controls. Most of these laws also clarify that fall arrest systems that could be classified
as PPE rank above PPE in the hierarchy of controls.

Queensland does not prescribe falls regulations with general application but instead
applies a comprehensive scheme for the prevention of falls of both persons and objects
in the construction industry. This scheme has been designed to ensure that
administrative controls such as verbal warnings to ‘stay away from the edge’ cannot be
used to control risk of falls by persons over two metres in general construction (or three
metres for housing construction).

Victoria and the Commonwealth take a different approach and instead prescribe a
hierarchy of controls with specific application to risks of falls by persons over two
metres. Under the Victorian laws risk control measures (that is, after elimination) are
listed in the following order: fall prevention device; work positioning system; fall arrest
system; and a fixed or portable ladder used in accordance with the relevant regulation
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and administrative controls. Where administrative controls are used to control the risk
of falls over two metres, both of these jurisdictions require a record to be kept.
Additional documentation requirements also apply in the Commonwealth jurisdiction.

In Victoria, a number of specific exemptions are provided including in regard to the
performance of stunt work, the performance of acrobatics, a theatrical performance, a
sporting or athletic activity and horse riding.

The construction sector is given special treatment in some jurisdictions. Western
Australia and NT apply a specific height threshold for high risk construction work of two
metres. New South Wales has a height threshold of three metres and in Queensland
there is a height threshold of three metres for housing construction work and two
metres for all other kinds of construction work. In Victoria and the Commonwealth the
regulations only apply once work is being carried out above two metres and applies to
all industries including construction.

What is the problem?

Differences in current regulatory approaches outlined above are generally considered
to be differences in form rather than substance. That is because all jurisdictions require
the risks of falls to be managed regardless of height, including in those jurisdictions that
specifically prescribe a hierarchy of falls to deal with the risks of falls over two metres
(Victoria and the Commonwealth).

There is also inconsistency in regard to how jurisdictions treat the construction sector.
A different approach is also taken to specific controls around falls regarding the proper
use of ladders (Queensland, WA and ACT).

Harmonisation in this area would remove current differences in wording. This would
provide greater certainty about what is required and ensure that a consistent approach
is taken to regulating specific controls around falls. The issue is largely around whether
the specific controls are maintained or a more flexible approach is required.

What was proposed?

The model WHS Regulations released for public comment required duty holders to, so
far as is reasonably practicable, eliminate the risks of falls by persons from one level to
another that would be reasonably likely to cause injury.

If not reasonably practicable, then duty holders would be required to apply a prescribed
hierarchy of controls to adequately manage the risks of these falls. The hierarchy listed
the following controls that would need to be applied in this order so far as is reasonably
practicable: ‘solid construction’; ‘passive fall prevention device’; ‘work positioning
system’; ‘fall arrest system’; then any one or combination of the following: use of a
ladder; an administrative control; and all other reasonably practicable risk control
measures.

The proposed draft model WHS Regulations were loosely based on the current
Victorian and Commonwealth laws except that unlike those laws the proposed
hierarchy of controls applied to risks of falls by persons from one level to another that
would be reasonably likely to cause injury to a worker or other person. The proposal
did not include a height threshold to be applied generally (e.g. over two metres) but it
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proposed to provide special treatment for the construction section and to apply a
threshold of two metres.

The draft model WHS Regulations were supported by the How To Prevent Falls at
Workplaces Code of Practice which provides practical guidance on:

¢ managing the risks of falls

e work on the ground or on a solid construction
e passive fall prevention devices

e work positioning and fall arrest systems

e ladders

e emergency procedures for falls

¢ controlling the risks of a falling object, and

e implementing and reviewing control measures.
Public comment and final proposal and rationale

The treatment of falls received considerable comment, including concerns about the
additional regulatory impact imposed by the abolition of the height threshold in some
states and territories. There were also concerns raised about recording administrative
controls to control the risks of falls over two metres. The consultation led to a number
of changes.

Height threshold and controlling risks of falls

Comment included:

e that a height threshold of two metres should apply in relation to the hierarchy of
control for falls from one level to another, similar to the current policy in Victoria and
the Commonwealth

o that the cost of identifying and controlling the risks of ‘small falls’ is considered to
have high regulatory impact, particularly for the residential housing construction
sector

o that the removal of the height threshold for Victoria and the Commonwealth would
have a potentially significant regulatory impact in those jurisdictions (Ai Group)

¢ that a risk-assessment approach should be adopted in relation to controlling risks of
falls by persons, and

o the hierarchy of controls for falls is overly complex and a simpler model such as the
model used in the current SA or NT laws is supported (Ai Group).

It was then proposed that the hierarchy of controls at regulation 4.4.3 be simplified and
amended so it applies more intuitively to all kinds of falls (not just those over two
metres) and that it:

¢ complements the general risk management principles proposed for the model WHS
Regulations, including a general hierarchy of controls to be included upfront in the
Regulations
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e explains how certain risk control measures should be used as part of a safe system
of work, including information about how higher-order risk control measures should
be ranked for purposes of the hierarchy of controls, and

e accommodates safe use of ladders.

The intention in proposing these changes is to address concerns that the proposed
hierarchy of controls in regulation 4.4.3 is difficult to understand and also to
accommodate the introduction of general risk management principles into the model
WHS Regulations.

The proposed changes will make it clear that duty holders must provide adequate
protection against the risk of falls by implementing a safe system of work. The intention
is for Codes of Practice to give practical examples to assist duty holders to comply with
this requirement in relation to all kinds of falls, from ‘small falls’ through to falls over two
metres.

This approach aligns more closely with the models currently used in NSW, SA, the
ACT and NT.

The proposed changes mean that no height threshold will be specified. This addresses
concerns that prescribing a height threshold such as two metres sends a misleading
message that risks of ‘small falls’ at the workplace do not need to be managed. This is
also consistent with the policy position in most jurisdictions. Most jurisdictions prescribe
a general hierarchy of controls that applies in relation to all kinds of falls including
‘small falls’.

Exemptions

Comment included:

e some support for the Victorian approach of excluding certain activities (ACCI, Ai
Group and others).

In response to public comment it is proposed that the revised provision be subject to an
exception for the performance of stunt work, the performance of acrobatics, a theatrical
performance, a sporting or athletic activity and horse riding.

Exceptions have been made in these cases because the controls covered in the
relevant provisions may have no obvious application to these activities. General
requirements for managing risks would continue to apply to these activities as is
currently the case in all jurisdictions.

Recording of use of administrative controls to control the risks of falls over two metres

Comment included:

e strong opposition to the requirement to record the use of administrative controls to
control the risks of falls over two metres, including reasons for doing so, in
regulation 4.4.4 (ACCI, Ai Group and others).

Consistent with the weight of public comment it is proposed that the requirement to

record the use of administrative controls to control the risks of falls over two metres
(regulation 4.4.4) be omitted on regulatory impact grounds.
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This change means there will be no regulatory impact for those jurisdictions that do not
currently require this kind of documentation and will mean a reduction in regulatory
impact in Victoria and the Commonwealth jurisdictions.

Use of administrative controls to control the risk of falls over two metres

Comment included:

¢ administrative controls should not be available to control the risks of falls by
persons over two metres (ACTU, CFMEU and others).

It is considered that the proposed provisions read together with Codes of Practice on
falls, will ensure against duty holders using administrative controls as the sole means
of controlling the risks of falls of two metres or more.

In relation to the choice of risk control measures it is considered that more expansive
advice can be provided in Codes of Practice or other guidance including advice that
can be tailored to specific sets of circumstances.

Other—safe use of ladders etc.

Comment included:

o support for further regulation around requirements for ladders and the safe use of
ladders (ACTU, CFMEU and others).

It is proposed that these kinds of provisions be translated into Codes of Practice or
guidance material as appropriate. More expansive advice can be provided in Codes of
Practice or other guidance including advice that can be tailored to specific sets of
circumstances.

Overview of impacts
Prescribing specific controls vs hierarchy of controls with height threshold

Duty holders in all jurisdictions will be required to provide adequate protection against
the risks of falls by implementing a safe system of work. The proposed general
requirements are considered to be consistent with the status quo in all jurisdictions,
which means that regulatory impact is considered to be neutral for those businesses
and undertakings that currently comply with the requirements in their jurisdiction(s).
There may be some minor impacts in NSW and Queensland for the proposed two
metre threshold, which will apply to the construction industry.

In some jurisdictions specific controls around falls may be moved to Codes of Practice
which will allow more expansive advice to be tailored to specific sets of circumstances.

The proposed change in policy has been criticised on the grounds that it will introduce
a discretion that is likely to lead to uncertainty and arguably a reduction in protection in
these jurisdictions.

Moving these kinds of requirements from regulations to Codes of Practice will not
however leave these kinds of serious risks unregulated. Duty holders will need to
comply with any standards set by relevant Codes of Practice in this area including by
providing at least equivalent or better controls for preventing risks than those
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prescribed. The intention is that, taken together, the model WHS Regulations and
relevant Codes of Practice will ensure there is no lessening of safety standards in this
area.

The proposed special requirement of the construction section is in line with current
practices in Queensland, NSW, WA and NT, except that the proposed height threshold
of two metres is lower than that in NSW where the threshold is three metres, and lower
than the three metre height threshold for the housing construction section in
Queensland (the threshold is two metres for other construction in Queensland). The
measure may therefore marginally increase the compliance burden in NSW and
Queensland, but may reduce compliance burdens in the ACT, Tasmania and SA which
do not currently have these thresholds for the construction sector.

Proposal to remove requirement to record use of administrative controls in certain
circumstances

Removal of regulation 4.4.4 means that the level of regulatory impact anticipated
earlier in the Consultation RIS will not occur. However regulatory impact may decrease
in those jurisdictions with requirements similar to regulation 4.4.4 including Victoria and
the Commonwealth.

6.6.5 High risk work
What is it?

The regulation for high risk work requires persons carrying out classes of high risk work
to be licensed, identifies relevant qualifications for an applicant for a high risk work
licence, establishes the licensing process and process for review of licensing decisions,
and provides for accreditation of assessors of competency. It also prescribes
requirements for authorisation of work and required qualifications.

High risk work is collectively a group of activities that have been identified as being of
sufficient risk that those permitted to undertake that work can only do so after they
have demonstrated they are competent to do the work safely and have obtained a
licence to allow them to carry out the work. The type of work covered includes the
operation of cranes, hoists, forklifts and boilers, and dogging, scaffolding and rigging
work.

What are the current jurisdictional regulations?

Current jurisdictional regulations are based on the National Standard for Licensing
Persons Performing High Risk Work declared in 2006 by the ASCC. It was a revision of
an earlier NOHSC standard, published in 1992 and revised in 2001.

The regulations set up the basis for common categories of licences across all
jurisdictions, which is the common approach to the licensing process and mutual
recognition of licences in each jurisdiction.

New South Wales, SA, ACT and Queensland also retain some licensing of loadshifting
equipment based on the National Guidelines published in 1992.
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What is the problem?

High risk work is characterised by work that relies heavily on the competency of the
person undertaking the work to manage risks that have the potential to lead to multiple
fatalities. Persons undertaking high risk work are required to meet prescribed
competency standards and to be licensed.

Many of these activities have been licensed at jurisdictional level in some form for
several decades. A significant reform to harmonise licence categories associated with
this type of work occurred with the development of National Occupational Health and
Safety Certification Standard for Users and Operators of Industrial Equipment
[NOHSC1006:1992] and the accompanying National Guidelines for OHS Competency
Standards for the Operation of Loadshifting Equipment and Other Types of Specified Equipment
[NOHSC: 7019 (1992)].

The standard also formed the basis for developing national units of competency for
each of the licence categories. This standard was adopted in all jurisdictions except the
Commonwealth and formed the basis of nationally harmonised licensing requirements
and mutually recognised licences across Australia. The Commonwealth requires
operators to be licensed but relies on the states and territories to issue the licences
based on the location of the Commonwealth employees.

The 1992 standard and guidelines were reviewed and revised in 2006 with the
publication by the ASCC of the National Standard for Licensing Persons Performing
High Risk Work. The development of this revised standard and the accompanying units
of competency and assessment instruments addressed a number of inconsistencies
that had arisen since the publication of the 1992 documents.

There are currently some small inconsistencies in jurisdictional approaches to applying
the licensing provisions in the National Standard including how reach stackers are dealt
with under existing licence categories. The licence categories for boilers have also
become outdated with changing technology and need to be reviewed to reflect
operating requirements for modern boilers. There is also a need to consider how
heritage plant should be dealt with under the regime as the competency requirements
for modern plant do not reflect requirements to safely and competently operate heritage
plant. There is also a need to clarify some of the definitions of licence classes and
categories to remove ambiguity.

There is also inconsistency in that NSW, SA, ACT and Queensland retain some
licensing of loadshifting equipment.

The development of model regulations for high risk work licensing is about reflecting
the existing licensing provisions in jurisdictional regulations that are already
harmonised.

What was proposed?

The draft model WHS Regulations released for public comment was based on the
National Standard and therefore existing jurisdictional legislation. The draft regulations
provided for licensing of high risk work. This was defined in a Schedule to the
regulations and included scaffolding, rigging, dogging and the operation of cranes,
hoists, forklifts and pressure equipment.
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The proposed classes, definitions and descriptors of high risk work were based on the
National Standard with minor revisions to the licence class structure and some further
clarification of class definitions.

Reach stackers were proposed for inclusion as a new separate licence class. Safe
Work Australia set up a review protocol for all classes of high risk work. The operation
of reach stackers was identified as being high risk work. Most jurisdictions license the
operation of reach stackers under 'non-slewing mobile cranes' on the basis of a
national decision made by the Heads of Workplace Safety Authorities (HWSA), but the
competencies needed to safely operate a reach stacker are not fully met by the licence
to operate a non-slewing mobile crane.

The proposal would extend the licensing category of concrete placing booms,
extending to all booms and not just those that are vehicle mounted, on the basis that
there was little difference in the risks involved in operating such equipment.

The proposal also set out the processes around applying for issuing and administering
the licence regime. This included the option for jurisdictions to accredit assessors that
assess workers’ abilities to carry out high risk work for licensing purposes. It required
assessors to meet certain standards in carrying out assessments.

Public comment, final proposal and rationale

National consistency and recognition

Comments from ACCI and other submissions identified concerns around current
problems with national consistency and recognition of licenses. ACCI noted that
licensing should be consistent across jurisdictions and that there should be mutual
recognition of high risk work licences.

The policy intention since 1992 has been to ensure national recognition. There is
currently a high level of cross-jurisdictional recognition of licenses issued under this
regime. The final proposal will make it explicit that licences issued under the model
WHS Regulations will be recognised nationally.

The final proposal modifies some definitions to ensure clarity and minimise the
opportunity for different interpretations in different jurisdictions. For example, the
definition of scaffolding was amended to include the words ‘... or from the structure
being erected’, to clarify that the licence applies where the person could fall more than
four metres from the platform or scaffolding being constructed even if the platform
height is less than four metres.

ACCI also noted that licensing and competency should be linked to units of
competence and training requirements. This approach has been included in the
regulations.

Boilers

There was support for a rationalisation of the boiler classes to better reflect the risks
associated with contemporary boiler designs and industry needs.

After consideration of the issues, Safe Work Australia agreed that the boiler licence
classes would be reduced from three to two, with new definitions that were relevant to
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the technical standards applied by industry, and would be flexible enough to allow for
future industry development. The new definitions also better align with risks associated
with operating current technology boilers and will remove existing training duplication
(i.e. a person will no longer need to complete the Standard boiler training and
assessment before completing the Advanced boiler training and assessment).

Heritage boilers

Comments also identified the issue of boiler licensing and the competencies gained as
not being applicable to heritage boilers.

The competencies required for the safe operation of heritage boilers compared to
contemporary boilers are significantly different and this makes the training related to
licensing irrelevant for operators of heritage boilers. Some jurisdictions (Victoria and
NSW) currently license the operation of heritage boilers as high risk work.

The Association of Tourist and Heritage Rail Australia proposed that operators who are
regulated by rail safety legislation be exempt from licensing. They asked that this
practice be extended to the regulations so that the operation of heritage boilers will not
be considered high risk work. They suggested that a Code of Practice replace the
requirement for high risk licences for heritage boiler and reciprocating steam engine
operation.

The impact of the removal of licensing requirements for heritage boiler operation
classes would be minimal as very few heritage boilers are in commercial operation.
Most heritage boilers are operated for hobby and display purposes.

A general exclusion has been included and heritage boiler operation will not be
licensed as high risk work. A Code of Practice for heritage plant is being developed
with the heritage plant community. This Code of Practice will include the operation of
heritage boilers and should be effective in ensuring the continued safe operation of
heritage boilers.

Reach stackers

Ai Group provided comments regarding the inclusion of a new class of licence for reach
stackers. The regulations do not currently have sufficient information to identify exactly
which pieces of equipment are to be covered. It is not possible to quantify the level of
regulatory burden that may occur within specific industries.

The proposal narrows the definition of reach stacker to only the operation of those
items of plant that lift and move with a shipping container. The regulations are now
consistent with the way in which reach stackers are currently accepted for licensing
under the non-slewing mobile crane category and will formalise what is already done in
most jurisdictions.

Ai Group asked that a broad range of industry be consulted during development of the
reach stacker licence class to ensure that there is clarity around which equipment is
included and excluded. This consultation has occurred through the Licensing
Temporary Advisory Group (TAG) and Safe Work Australia. The development of reach
stacker competencies is being undertaken by the Transport and Logistics Industry
Skills Council and will be subject to their broad consultation process.
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Loadshifting equipment

Comments regarding loadshifting equipment ranged from concerns that a licence
would no longer be required to support for the removal of licensing and achieving a
nationally consistent approach.

The removal of loadshifting licensing in those jurisdictions that currently require a
licence (NSW, SA, ACT and Queensland) was identified as a benefit for business
administratively and financially, and for workers who worked across state boundaries.
The Safe Work Australia review protocol did not identify loadshifting equipment as high
risk and this indicates there would be no reduction in safety. The overall impact will be
minimal. Most jurisdictions were already no longer licensing these classes of
equipment in line with the 2006 National Standard.

Assessment and assessors

Specific comments received in relation to assessment included:

o if a person is assessed as not yet competent they need to undertake retraining and
therefore should not be able to be reassessed straight away. Traditionally 21 days
has been identified as the period during which the person should be ineligible for
reassessment, and

e that regulators should be able to conduct assessments if there is a shortage of
assessors.

The registration of assessors will not be a mandatory element of the regulations.
Jurisdictions may or may not choose to undertake registration. This will enable
jurisdictions to either manage the quality of assessors and assessments through the
Registered Training Organisation processes in their jurisdictions or maintain an
independent level of assessor evaluation.

Other comments

Ai Group noted that there are a wide range of tasks that can be considered high risk
work, even within one class of work. They suggested that where a task was of a low
level of risk that it be exempt from licensing. Safe Work Australia did not accept this
suggestion and did not consider it appropriate to extend exemptions beyond the
proposed exemptions for the special cases of heritage boilers and loadshifting
equipment. An extensive review undertaken of high risk work found that generally all
the current classes of high risk work were of significant risk to the operator, other
workers and members of the public. This decision was recommended by the Licensing
TAG and endorsed by Safe Work Australia.

The regulation for high risk work requires persons carrying out classes of high risk work
to be licensed, identifies relevant qualifications for an applicant for a high risk work
licence, establishes the licensing process and process for review of licensing decisions
and provides for accreditation of assessors of competency. It also prescribes
requirements for authorisation of work (for section 43 of the Act) and required
qualifications (for section 44 of the Act).
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Overview of impacts

The impact of the model regulations will be minimal as all jurisdictions’ arrangements
were based on the existing National Standard.

Existing boiler licence holders will be transferred into the two new classes without the
requirement for additional competency training.

Jurisdictions that will no longer license loadshifting equipment will need to transition
from these arrangements. This is expected to have a slight benefit to operators in NSW
and Queensland as they will no longer need to apply for and pay for licences. It is likely
to have little impact on worker safety as the competencies for these types of equipment
are generally included in broader industry training requirements such as mining and
construction packages.

New South Wales has already announced that as part of the transition to the model
work health and safety laws on 1 January 2012, NSW operators of front-end loaders,
backhoes, skid steers and excavators will no longer need a certificate of competency
from 30 September 2011.

Operators of static concrete placing booms and reach stackers will require a new
licence. Jurisdictions will need to implement appropriate transitional arrangements to
allow operators to continue to work safely until an appropriate licence is obtained.
There is expected to be minimal impact as both reach stacker and concrete placing
boom operators are likely to already hold licences due to current licensing
requirements (e.g. 'non-slewing mobile crane' licence class used for reach stacker
operation) or industry demands (e.g. the need for workers able to operate both a
vehicle mounted and a static concrete placing boom).

Operators of heritage boilers will no longer need to be licensed but must have
appropriate competencies to operate their heritage plant safely. This will ensure that
operators do not have to complete time consuming and costly training and assessment
towards obtaining a boiler licence when this is irrelevant to the plant to be operated.
Heritage boiler operators must be given appropriate training and information to ensure
that they can operate the plant safely. Safe Work Australia has been working with
heritage plant interest groups and operators to develop a heritage plant Code of
Practice that will provide guidance on the training and operational requirements of
heritage plant required for its ongoing maintenance and safe operation. This will ensure
that the risks associated with heritage plant are managed within a framework of
knowledge and training that is relevant to the older technology (such as riveted boilers).

Clarification of definitions and greater detail around licensing processes will minimise
the opportunities for differing interpretations of requirements. Identifying that licences

will be recognised across Australia will also reduce concerns that this may not be
happening at present.

6.6.6 Demolition work
What is it?
Demolition work occurs within the construction industry. Construction is one of

Australia’'s highest risk industries. In 2007—-08 approximately 7 per cent of employees
worked in the construction industry (665 600); however, the industry accounted for 11
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per cent of accepted workers' compensation claims resulting in one week or more lost.
An average of 50 construction workers are killed at work each year.

According to the Australian Bureau of Statistics' Work-Related Injuries Survey, there
were 877 000 workers in the construction industry in 2005-06 and around 75 700 of
these workers experienced a work-related injury. This equates to 86 injuries per 1000
workers which is 25 per cent higher than the incidence rate for all Australian workers of
69 injuries per 1000 workers.

Information about incidents arising from excavation work is consolidated within
construction industry incident data. This means there is no data available that
specifically reports on injuries or fatalities arising out of demolition work.

Demolition work that impacts on the structural integrity of a building is considered high
risk construction work and is characterised by a range of very hazardous working
environments. Hazards associated with demolition work include:

e the instability of the structure

e poor or excessive loading on floors

¢ |oading against walls

e unprotected openings

e glass fragmentation

e oObstructed site access

e access within structures

¢ the discontinuation of services such as electricity, and

¢ the presence of asbestos.
What are the current jurisdictional regulations?

Demolition work is regulated under a range of laws including work health and safety,
building and consumer protection laws.

Depending on jurisdictional arrangements, licensing, permits or notification of certain
demolition work may be required under existing work health and safety laws, building
laws, consumer protection laws or a combination of these. There is no common
approach to licensing, permits or notifications. Examples of current work health and
safety laws in this area include:

e New South Wales (licensing, permits, notifications)—Occupational Health and
safety Regulation 2001 (NSW), Parts 8.6, 11.2, 12.3

¢ Queensland (licensing)—Workplace Health and Safety Regulation 2008 (QId),
regulations 46-50

e Western Australia (licensing, permits, notifications)—Occupational Safety and
Health Regulations 1996 (WA), subdivision 7 of Division 9 of Part 3

e South Australia (approvals, notifications)—Occupational Health, Safety and Welfare
Regulations 2010 (SA), regulations 235, 416
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e Northern Territory (notifications)—Workplace Health and Safety Regulations (NT),
regulation 26.

In NSW and WA certain categories of licensed demolition work are subject to further
permit or notification requirements. In SA certain high risk demolition work is notifiable.
There is also a separate regime for approvals. Queensland relies on a licensing system
but does not require case-by-case notification of demolition work. Northern Territory
only requires notification of certain kinds of high risk demolition work. The
Commonwealth does not generally regulate licensing and instead relies on state and
territory based licensing.

Jurisdictions that regulate demolition work under building laws include Victoria, WA,
Tasmania and the ACT.

Summary of current jurisdictional demolition regulation requirements

Jurisdiction Licence required Notification Building
required Approval or
permit required
NSW Yes Yes Yes*
Victoria* Yes* Yes* Yes*
Queensland Yes No Yes*
WA Yes Yes Yes*
SA Yes* Yes Yes*
Tasmania* Yes* Yes* Yes*
ACT* Yes* Yes* Yes*
NT No Yes Yes*
Commonwealth# Not applicable N/A N/A
(N/A)

* Demolition work regulated under building laws.
*The Commonwealth does not directly regulate demolition work, but instead relies on state and
territory based licensing.

Demolition licensing falls within the jurisdiction of the National Occupation Licensing
System (NOLS) which is scheduled to commence in July 2012. Transitional
arrangements to accommodate NOLS are explained further below.

Information about safe work method statement (SWMS) requirements for demolition
work is included in the construction discussion.

What is the problem?

Nationally there are inconsistencies in the arrangements for licensing, permits and
notifications of demolition work. All jurisdictions agree that demolition work presents a
high safety risk and that regulators need to be made aware of planned work and to
promote safe outcomes. However Victoria, Tasmania and the ACT require only
notification of building regulators. As building regulators are seeking information from a
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planning perspective, different information is being sought to that needed to ensure
worker safety, particularly where certain high risk methods are used.

Although all jurisdictions treat demolition work as ‘high risk construction work’ other
requirements vary.

Queensland, NSW, SA and WA have additional specific demolition requirements, for
example:

e NSW requires the notification of demolition work and a licence to carry out the
work, with differentiation of ‘classes’ based on height (e.g. over 15 metres),
construction method (e.g. pre- and post-tensioned concrete), and demolition
method (e.g. using explosives or loadshifting equipment on suspended floors)

¢ Queensland requires a licence based on not exceeding two storeys or over 10
metres in height, and

¢ WA has three classes of licence for demolition work (differentiated by height, plant
to be used and demolition method), and a requirement to notify five days before
any work that requires a licence commences.

What was proposed?

The draft model WHS Regulations released for public comment did not expressly
propose regulations for demolition work except in the construction chapter where it is
identified as ‘high risk construction work’. This classification triggers requirements for
SWMSs which are described more fully in the section dealing with construction
generally.

Harmonisation of demolition licensing work falls within the jurisdiction of NOLS and no
licensing or permit requirements were proposed at the time the draft model WHS
Regulations were provided for public comment. Decisions on related notification and
permit requirements were also delayed pending the outcomes of the NOLs process.

Public comment, final proposal and rationale

To avoid a regulatory vacuum pending the commencement of NOLS it is proposed that
jurisdictions that currently regulate licensing of demolition work under their work health
and safety laws be permitted to continue to do so pending commencement of NOLS.

To ensure regulators have the necessary information to ensure compliance and
enforcement in this high risk area it is also proposed that prescribed classes of high
risk demolition work be notifiable to the regulator. This would include, subject to certain
exclusions, demolition work involving:

e explosives
¢ mechanical plant on suspended flooring, and

e a structure more than six metres in height including demolition of part of the
structure that is load bearing or otherwise related to the physical integrity of the
structure.

For greater certainty it is also proposed that the term ‘demolition work’ be defined.
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Under the revised policy the notification to the regulator must be made at least five
days before work commences and in the manner and form required by the regulator.

Overview of impacts

Transitional arrangements that will allow current demolition licensing arrangements to
continue pending commencement of NOLS involve no change related to WHS
legislation and therefore no regulatory impact.

Notification requirements will increase regulatory impact in those jurisdictions that do
not currently require comparable notifications to be made to work health and safety
regulators, specifically Victoria, Queensland, Tasmania and the ACT.

In NSW the average number of notifications for demolition work made to the NSW
Regulator from 2008—-2010 was 6766. While the scope of notifications is slightly
different (with the main difference being that NSW has a lower height threshold of four
metres), it provides an upper estimate of the anticipated number of notifications that
could be expected under the proposed regulations. These figures have been
extrapolated below.

Notification will be required in the manner and form required by the regulator.
Assuming a simple notification process it is estimated that the requirement to notify
regulators will take approximately 15 minutes. Based on the average weekly wage of
$1121.40 ($33.71/hour) the consolidated costs to businesses are estimated as follows:

Notifications of prescribed demolition work

Jurisdiction Estimated number of Consolidated estimated
notifications cost to businesses per
jurisdiction
Victoria 5550 $46 700
Queensland 4140 $34 800
Tasmania 450 $3800
ACT 290 $2400

In addition to the direct compliance costs of notification there may potentially be costs
to businesses through delays caused by the requirement for naotification to occur five
days before work commences. This may occur both in the jurisdictions without a
current notification requirement and in SA where the current minimum notification
period of 24 hours is shorter than that proposed. The longer notification period reduces
flexibility for businesses. Conversely, there might be a small benefit for NSW and NT
businesses where the current notification period is seven days.

The Victorian regulator opposes the proposed notification requirement as ‘a duplication
and burden on demolition contractors’. It notes that in Victoria the Building Commission
determines the competency of demolition contractors and building permits must be
obtained from the relevant local authority. In its view the proposed requirement would
require demolition contractors to deal with three separate agencies. Similar duplication
of building regulation notification requirements will also occur in Queensland, Tasmania
and the ACT.
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Demolition work may be of short duration but involves significant risk. Notification
enables regulators to understand the demolition work that is occurring and where
appropriate organise workplace visits by inspectors while work is in progress, enabling
targeted enforcement rather than reactive inspections after an incident. Where
inspections occur there may also be compliance costs for the business in hosting the
inspection.

Notification will require forward planning by duty holders and provide a clear trigger for
meeting work health and safety requirements. Notification requirements are expected
to have a benefit by playing an important role in raising and maintaining awareness
levels of risks throughout the industry sector and in signalling regulators’ views about
safe demolition work practices. It is anticipated that this positive obligation to notify of
planned demolition work will assist organisations to continuously improve their
management of risk and, over time, will lead to improvements in safety and consequent
reduction in injury.

There will be an impact on small businesses that undertake demolition work in those
jurisdictions that currently do not have comparable notification requirements.

However the intention is that only high risk demolition work be notifiable. The six-metre
threshold has been determined to exclude much of the demolition of single-storey
buildings from notification requirements. These are lower-risk demolition jobs where it
is expected many of the smaller demolition businesses would operate, thus lessening
the overall impact.

For NSW, WA and NT there will be no new costs. However regulatory impact may be
reduced in the jurisdictions that currently require notifications or permits for certain
demolition work, as fewer kinds of work will be notifiable. In NSW notice will not be
required for the demolition of a building, structure or installation that is between four to
six metres high involving mechanical demolition, except if it involves loadshifting
machinery on suspended floors or explosives.

It is not anticipated this change will impact on the not for profit sector as demolition is
not a sector of industry in which they are generally involved.

6.6.7 Electrical safety and energised electrical work
What is it?

Each year throughout Australia there are many electrical accidents at work. Contact
with energised electrical currents or an apparatus of the electrical installation creates a
serious health risk as a current passing through the body interferes with the operation
of the heart. The electrical conductivity of the heart muscle is disrupted and the muscle
can fibrillate. This condition dramatically reduces the output of oxygenated blood to
vital organs including the brain and, unless reversed immediately, death will follow.

Electrocution accidents can be fatal and non-fatal shocks can result in serious and
permanent burn injuries.

Indirect injuries occur when shocks from faulty equipment lead to falls from ladders,

scaffolds and other work platforms. Falls from heights can escalate the electrical shock
to major body fracture injuries.
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Those working with electricity may not be the only ones at risk, as poor electrical
installations and faulty electrical appliances can lead to electric shock to other persons
at or near the workplace. Fire and explosions from an electrical fault can cause
extensive and costly damage to property, adding to the magnitude of the accident.

The hazards associated with electrical work can be linked to how and where it is used
as well as to the inherent dangerous properties of electrical currents. The hazards
associated with electrical work include:

¢ that electrical currents are not visible, neither is there any smell or sound
¢ the unknown presence of overhead or underground power lines

e poor electrical installation or faulty electrical equipment

e unqualified persons working with electricity

o fires and explosions, as electricity can be an ignition source

e working in confined spaces, and

e working with conductor metals.

Annually, there are approximately 190 accepted workers' compensation claims relating
to contact with electricity. Approximately eight fatalities occur annually due to contact
with electricity, with a typical compensation payment for a fatality claim in excess of
$190 000.

Accepted claims for contact with electricity during the period 2003-04 to 2007-08
resulted in an average of $7.8 million in direct workers' compensation payments and an
estimated $50 million annually in total economic costs (covering areas such as lost
productivity, health care costs and loss of human capital).

What are the current jurisdictional regulations?

All jurisdictions currently require electrical risks in the workplace to be managed by, so
far as is reasonably practicable, eliminating the risk, or if that is not reasonably
practicable, by minimising the risk so far as is reasonably practicable.

In addition to these general requirements more specific provision may be made under
general work health and safety laws, industry-specific electrical safety laws or both.

The following general work health and safety laws currently regulate electrical safety in
some way, noting the list does not reference mining-specific requirements:

¢ Commonwealth—Occupational Health and Safety (Safety Standards) Regulations
1994 (Cth), Part 10

¢ New South Wales—Occupational Health and Safety Regulations 2001 (NSW),
Division 3 of Part 4.2 of Chapter 4, Divisions 7A and Division 8 of Part 4.3 of
Chapter 4, Part 7.7 of Chapter 7

o Western Australia—Occupational Safety and Health Regulations 1996 (WA),
Division 6 of Part 3

e South Australia—Occupational Health, Safety and Welfare Regulations 2010 (SA),
regulations 49-57
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e Tasmania—Workplace Health and Safety Regulations 1998 (Tas), regulation 80
o ACT—Work Safety Regulation 2009 (ACT), Division 7.7 of Part 7

¢ Northern Territory—Workplace Health and Safety Regulations (NT), Division 4 of
Part 7.

These jurisdictions may regulate electrical safety at the workplace generally, electrical
safety at construction workplaces, energised electrical work or a combination of these.

The Commonwealth, NSW, Victoria, Queensland, WA and NT have implemented the
National Construction Standard in their work health and safety regulations so regulate
energised electrical work and similar risks under SWMS requirements in their
construction regulations.

The Commonwealth regulates general workplace electrical safety (including a ‘test and
tag’ regime), energised electrical work and work in the vicinity of overhead and
underground electric lines.

New South Wales regulates general workplace electrical safety (including a ‘test and
tag’ regime), RCDs subject to transitional arrangements, energised electrical work and
work in the vicinity of overhead electric lines.

Victoria regulates electrical safety under general risk management requirements.

Western Australia regulates general workplace electrical safety, electrical safety at
construction workplaces, RCDs and work in the vicinity of overhead electric lines.

South Australia regulates general workplace electrical safety (including a ‘test and tag’
regime), work in the vicinity of electrical hazards and RCDs (including special provision
for construction workplaces).

The ACT regulates general workplace electrical safety including work in the vicinity of
overhead or underground electric lines.

Notably many of the requirements around general workplace electrical safety, including
requirements for ensuring the safety of electrical equipment, apply across all
jurisdictions whether they are separately expressed in regulations or not. That is
because they are covered by the general work health and safety duties required under
the parent legislation.

A key difference however relates to policies for ‘testing and tagging’ of certain electrical
equipment and requirements for RCDs, which is dealt with in more detail below.

Other approaches to regulation

Some jurisdictions do not specifically regulate electrical safety under general work
health and safety laws, preferring instead to regulate under industry-specific laws that
also generally deal with minimum technical standards for carrying out electrical work
and licensing requirements. These include the Electricity Safety Act 1998 (Vic),
Electrical Safety Act 2002 (QId), Electricity Safety Act 1971 (ACT) and subsidiary laws.
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Queensland does not support moving away from its current regulatory model, but has
indicated at this stage that it intends to amend these laws for consistency with the
proposed electricity regulations under the model WHS Regulations.

What is the problem?

Nationally there are inconsistencies in the regulation of electrical safety under work
health and safety laws. For example some but not all jurisdictions specifically regulate
‘testing and tagging’ of certain electrical equipment, use of RCDs and energised
electrical work.

Harmonisation of regulations for electrical safety and energised electrical work will
provide uniform coverage of safety for workers and will lessen confusion around
regulatory requirements across workplaces and jurisdictions.

What was proposed?

In summary the draft model WHS Regulations released for public comment:
¢ restated general requirements for managing electrical risks in the workplace

¢ included specific testing and tagging requirements for equipment used in ‘hostile
operating environments’ as defined

¢ included requirements for disconnecting (or isolating) unsafe electrical equipment

e prohibited energised electrical work except in the permitted circumstances and in
accordance with the requirements of the Regulations

e required construction work to comply with AS/NZS 3012:2010 (if applicable)

e required the use of RCDs and their testing as set out in regulations 4.7.21, 4.7.22
(this issue is dealt with separately below), and

e addressed work that is carried out near overhead electric lines.

The policy intention was to broadly capture current requirements under general work
health and safety laws while taking into account the need to ensure there is no
lessening of safety standards.

The draft model WHS Regulations did not apply to ‘the works of an electricity supply
authority used for the generation, transmission or distribution of electricity for the public’
(regulation 4.7.1(1)).

Public comment, final proposal and rationale

Definitions

o Key definitions of ‘electrical equipment’, ‘electrical installation’ and ‘electrical work’
should be consistent with the widely used corresponding definitions in AS/NZS
3000.

Strong support to base definitions of ‘electrical equipment’, ‘electrical installations’ and
‘electrical work’ on the corresponding definitions in AS/NZS 3000 is noted. At this stage
the intention is for these definitions to be aligned, so far as is possible, with the
corresponding definitions proposed for the National Occupational Licensing System
(NOLS) scheduled to commence from July 2012. As settled definitions are not currently
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available it is expected that a technical amendment will be made to harmonise with
NOLS as soon as possible. This alignment will ensure, for example, that the concept of
‘electrical work’ is treated in the same way in related laws including work health and
safety and electrical safety and licensing laws.

Application

o The proposed exclusion for electrical supply authorities requires clarification as it is
not clear what is being excluded from the scope of the regulations.

It is proposed that the exclusion be amended to clarify that the requirements for
energised electrical work do not apply to electricity supply authorities. This would
correct an inadvertent error as general workplace requirements for electrical safety
were intended to continue to apply to these authorities. The amended exclusion is
intended to accommodate the work of the Ministerial Council on Energy as it was prior
to 1 July 2011.

A jurisdictional note would allow each jurisdiction to define what an ‘electricity supply
authority’ means in the jurisdiction. This flexibility is considered necessary as each
jurisdiction has different institutional arrangements so uniform definitions would be
unworkable. No further amendment is considered necessary for that reason.

Inspection, testing and tagging

e ‘Test and tagging’ requirements should be amended to clarify how new electrical
equipment ‘out of the box’ should be treated and in particular whether testing or
tagging is required prior to first use.

¢ Minimum testing intervals for ‘test and tag’ and also testing RCDs should be
prescribed in the regulations.

It is proposed that the ‘test and tag’ requirements be amended to provide that new
equipment ‘out of the box’ does not require to be tested before use. The intention is
that a Code of Practice would provide further guidance on how new electrical
equipment should be tagged to ensure it does not miss its first scheduled test after it is
put into service.

Submissions that the model WHS Regulations should prescribe minimum testing
intervals are not supported. It is considered that as these intervals vary depending on
circumstances, Codes of Practice should be used to better explain how testing intervals
should be determined.

Incorporating Australian and Australian and New Zealand Standards

e Additional Australian Standards including AS/NZS 3000 and AS/NZS 4836:2011
should be incorporated into the regulations (ACTU and others).

e AS/NZS 3012:2012 should not be incorporated into the regulations, at least not in
its entirety. Particular concerns were also expressed by the electricity generators in
this respect (ACCI and others).

The strong support for the inclusion of additional Australian and Australian and New

Zealand Standards, particularly AS/NZS 3000 and AS/NZS 4836:2011 is noted (ACTU
and others).
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In relation to AS/NZS 3000 it is noted that this standard is already generally
incorporated into other laws—usually those laws covering technical electrical safety
requirements. To avoid overlap with those other laws it is not proposed to incorporate
AS/NZS 3000 into the model WHS Regulations.

In relation to AS/NZS 4836:2011 it is noted that the content of this standard
substantially overlaps with proposed regulations on energised electrical work, so it is
not proposed to incorporate AS/NZS 4836:2011.

The strong opposition against regulation 4.7.20 (Electrical installations at construction
sites) which incorporates AS/NZS 3012:2010 is also noted (ACCI, Ai Group and
others). It is considered that this standard is drafted in a way that makes it suitable for
inclusion in the model WHS Regulations. Minor amendments are proposed to clarify
that other regulations covering the same subject matter do not apply in relation to
construction work which should address concerns about duplication.

Energised electrical work (including electrical testing)

e The preliminary steps identified are too prescriptive for electrical testing and fault-
finding and will work against securing a safe workplace, so should be separated out
from the regime for energised electrical work (ACCI and others).

It is considered that the proposed model, which is largely derived from current
Queensland electrical safety laws, is workable. No change is proposed for that reason.

In reaching this decision the risks associated with electrical testing and fault finding
were taken into account.

Energised electrical work (including electrical testing)—risk assessments

¢ Requirements for risk assessments and SWMSs may require additional processes
to be built into energised electrical work in some jurisdictions.

It is considered that the proposed requirements in relation to energised electrical work
represent best practice and not prescribing these requirements would represent a
decrease in current safety standards in a number of jurisdictions. It is considered that it
iS hecessary to prescribe the proposed processes as the only way of carrying out
energised electrical work safely.

Overhead electric lines

¢ Requirements for overhead electric lines should also apply to underground electric
lines.

Treating overhead and underground electric lines in the same way for the purposes of
general risk management is supported. It is considered that both can, and should, be
regulated within the same regulation given the comparable nature of the risks involved.

Safe approach distances

e Nationally consistent safe approach distances should be established, whether in
the regulations or Code of Practice.

It is considered that further guidance should be provided in a model Code of Practice.
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Overview of impacts

Electricity can be a hazard in the workplace and it has great potential to seriously injure
and kill.

Regulations are supported to provide further clarity around what must be done to
ensure electrical safety in the workplace consistent with regulatory arrangements in a
number of jurisdictions.

General workplace electrical safety

All jurisdictions currently require electrical risks in the workplace to be managed. Many
of the proposed provisions (as revised) provide further guidance about what is required
in a particular respect, for example in relation to:

e ensuring electrical equipment at the workplace is electrically safe, including by
carrying out inspections and testing

e ensuring that unsafe electrical equipment at the workplace is not used

e preventing any person from coming into contact with electric equipment that could
create a risk of electric shock, and

e ensuring so far as is reasonably practicable, that no person, plant or thing at the
workplace comes within an unsafe distance of an overhead or underground electric
line.

All of these are examples of basic performance-based health and safety duties that
currently apply in every jurisdiction and must be met. Because the proposed
regulations are performance-based they do not prescribe the processes that must be
undertaken to meet the required standards. In that respect any regulatory impact is
considered neutral as there will be no change to current standards in the areas listed
above for any jurisdiction.

Other proposed regulations, particularly those incorporating process-based
requirements, must be considered separately in terms of regulatory impact.

Inspection, testing and tagging—‘hostile operating environments’

‘Testing and tagging’ of electrical equipment used in ‘hostile operating environments’ is
considered to be essential to ensuring electrical safety and the proposed requirements
are supported for that reason.

Regulatory impact is likely to be neutral in those jurisdictions that currently prescribe a
comprehensive ‘test and tag’ scheme for ‘hostile operating environments’ including the
Commonwealth, NSW and SA.

There may be an increase in regulatory impact in Queensland because regulation 83 of
the Electrical Safety Regulation 2002 (Qld) only applies ‘test and tag’ requirements to
electrical equipment with a current rating of not more than 20 amps. Also in that
jurisdiction the requirements only apply to prescribed industries including
manufacturing, rural, amusement and office-based work. In relation to office-based
work there may be a choice between using an RCD or testing and tagging as per the
relevant regulations. Queensland has commented that the proposed inspection and

116



Harmonisation of WHS Regulations and Codes RIS

testing requirements would represent a broadening of the current Queensland
requirements and will result in increased regulatory impact.

In this context it is noted that the proposed ‘test and tag’ requirements apply to
‘electrical equipment’ that is ‘supplied with electricity through an electrical socket outlet’
and used in a hostile operating environment (as set out in the relevant provisions). A
hostile environment is generally where the electrical equipment is exposed to
potentially damaging conditions.

This wording is intended to ensure that the ‘test and tag’ requirements generally apply
to smaller ‘plug in’ electrical equipment (even though the provisions will not be
expressly limited to electrical equipment with a current rating of not more than 20
amps).

Consequently, duty holders in industries that are outside those currently covered (i.e.
manufacturing, rural, amusement and office) will potentially face additional
requirements. However, a large proportion of businesses with hostile work
environments are likely to be covered by these industry sectors.

Regulatory impact for those jurisdictions without comparable regulatory-based
schemes including Victoria, WA, Tasmania, the ACT and NT is difficult to evaluate,
particularly because it is considered that ‘testing and tagging’ in ‘hostile operating
environments’ would still need to be carried out in many circumstances to comply with
general work health and safety duties. It is understood that AS/NZS 3760, In-service
safety inspection and testing of electrical equipment, is widely complied with by
businesses in order to discharge their duty of care to reduce the risk of electrical shock
and a key method of achieving this is ensuring that electrical equipment is tested for
electrical faults on a regular basis. In NSW this Standard is also an approved Code of
Practice under its work health and safety laws.

Quantitative data is not available on the number of businesses that do not currently test
and tag electrical equipment used in hostile operating environments and would
therefore be impacted by the proposed requirements. However, the overall increase in
regulatory impact is not expected to be significant for the above reasons.

Where a business is not already complying there will be additional costs. Businesses
may engage electrical contractors or electrical safety specialists or alternatively the
relevant testing may be carried out in-house using testing equipment or portable
appliance testers, provided they have a suitably competent person. For businesses
carrying out testing and tagging in-house, testing equipment and test tags range from
$350 for an insulation meter and 100 test tags to $4000 for a programmable recording
tester with memory, high current earth testing and current leakage testing. Competency
training may also be required for in-house testers. The cost of outsourcing this work
could start at around $450 (this is an example of an all-inclusive minimum charge for
testing up to 100 pieces of equipment taken from a test and tag business website) and
depends on the number of pieces of electrical equipment to be tested. For small
businesses that have relatively few pieces of electrical equipment needing testing, the
requirement will consequently have a relatively greater impact due to the fixed costs
noted above.

Although the duty is process-based there is some flexibility in the requirement to ‘test

and tag’ as the provision does not prescribe testing intervals. The intention is that duty
holders should adjust testing intervals to meet the safety requirements of their
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workplace, noting that it is also proposed that the Code of Practice clarify that testing
be carried out at least annually. AS/NZS 3760 specifies 12-monthly testing for those
workplaces that typically have a hostile operating environment.

Energised electrical work (including testing)

Requirements around energised electrical work (including testing) are considered
necessary to ensure there is no lessening of current standards in this area.

The proposed requirements for energised electrical work have been drafted to reflect
current industry practice, for instance practices set out in AS/NZS 4836, Safe working
on or near low-voltage electrical installations and equipment, and reflect measures that
are reasonably practicable for businesses to implement in order to manage the
significant work health and safety risks associated with electricity.

It is expected that there would be little or no increased regulatory impact in those
jurisdictions that currently prescribe comparable standards including the
Commonwealth, NSW and Queensland. However, in Queensland the need for a
SWMS would be a new requirement, but there would likely be relatively small
incremental costs for preparing this as risk assessments are already required to be
documented.

For other jurisdictions without comparable schemes there may potentially be significant
impacts. The extent to which these will occur is difficult to evaluate as many
businesses will already meet these standards to comply with general health and safety
duties. In particular, many businesses will apply AS/NZS 4836 to demonstrate their
compliance with their general duties. Therefore, the most significant impact may be due
to the reduction in flexibility afforded to businesses in meeting the general requirement
by specifying a process as a regulatory requirement.

Concerns have been expressed about the regulatory impact of some of the process-
based requirements, particularly requirements for risk assessments and SWMSs. In
addition to the three jurisdictions noted above, NT and Tasmania already require
documented risk assessments for this work under their current generic risk assessment
provisions.

For construction work involving work on live electrical systems, the NOHSC National
Standard for Construction Work (2005) identifies work on energised electrical systems
as high risk construction work. This generates a requirement to prepare a Safe Work
Method Statement for this work. In addition, workplaces with more than five workers on
site are required to have a documented safety management plan that includes a risk
assessment. These provisions are reflected in current regulations in NSW, NT,
Queensland, Victoria, WA and the Commonwealth.

Accordingly, the main impact of the risk assessment and SWMS requirements is likely
to be in SA and the ACT, and on non-construction work (and small businesses doing
construction work) in Victoria and WA. As noted above, Queensland would also be
impacted by the need to prepare a SWMS.
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Although definitive data on this is not currently available the Victorian regulator
approximates that:

¢ all businesses and undertakings carrying out ‘high risk construction work’ (as
defined under the proposed construction regulations) must already prepare and use
SWMSs

¢ businesses and undertakings carrying out smaller maintenance work etc. are
unlikely to be preparing SWMSs because there is an exception for minor
maintenance and repair work under the Victorian construction regulations, and

e businesses carrying out work on larger maintenance projects are likely to already
be preparing SWMSs for this work.

It is noted that a risk assessment is a prerequisite to preparing a SWMS which means
that a risk assessment would need to be carried out even if this step was not
prescribed.

The Victorian regulator advises that for those jobs that require a SWMS (that is, work
on energised electrical equipment) the SWMS would cover everything needed in a risk
assessment and therefore a separate risk assessment would not be required.

The Victorian regulator estimates that:

o tis likely to take three to four days to develop an initial SWMS template

e once developed it is likely to take 10—30 minutes to tailor a generic SWMS for a
specific project, and

e the average cost of one hour including set-up and oncosts was considered
appropriate.

Small businesses are likely to face a relatively greater burden to develop an initial
SWMS template.

To reduce regulatory impact it is proposed that a standard SWMS template may be
prepared and published in a Code of Practice or other guidance material. Further
consideration may also be given to the possibility of developing a generic SWMS for
the electrical industry which would further lower the regulatory impact on business.

Energised electrical work (including testing)—record keeping

In addition to the need to undertake the above documentation processes, the records
will need to be kept for prescribed periods. This is likely to impose additional record
storage costs for affected businesses, including the clerical costs in undertaking paper
or electronic filing.

The proposed regulations will require risk assessments to be kept for 28 days after the
work subject to the assessment is completed, or two years if an incident arises out of
the electrical work. A copy of the SWMS must be kept until the work to which it relates
is completed or two years if an incident arises out of the electrical work.

Keeping these types of documents for the duration of the electrical work is considered

to be essential as these documents are primarily intended to be for the use and benefit
of workers.
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It is proposed that risk assessments be kept for 28 days after the work subject to the
assessment is completed to ensure that this information is available for inspection
under the model WHS Act for an appropriate period after the work is carried out.

The two-year record-keeping requirement would be expected to apply in a very small
number of cases where a ‘notifiable incident’ (as defined under the model WHS Act)
has arisen. In those circumstances it is considered appropriate that duty holders retain
all relevant records for an appropriate period of time to assist with investigations.

Requiring compliance with AS/NZS 3012:2010

Compliance with AS/NZS 3012 is not expected to have a significant impact as this
Standard is called up by AS/NZS 3000 which is mandated by industry-specific electrical
safety laws.

The proposed provisions would ensure for example that the ‘test and tag’ regime under
AS/NZS 3012:2010 continues to apply, consistent with current industry practice.

This approach avoids replacing the well-understood and widely accepted processes
under AS/NZS 3012:2010 with the more generic processes proposed for other
industries under the model WHS Regulations.

This means minimal transitional regulatory impact for the construction industry.
6.6.8 Electricity - residual current devices
What is it?

RCDs are commonly known as safety switches and disconnect electricity when a
harmful level of electrical current is detected flowing to earth. This flow of electricity
indicates a failure of insulation or contact with live parts by a person or both. These
devices provide high levels of personal protection from electric shock and reduce the
risk of fire from defective wiring or appliances.

The National Construction Code (NCC) 2011 (formerly the Building Code of Australia)
applies AS/NZS 3000 which includes RCD requirements.

RCDs became a mandatory requirement nationally in new dwellings from:
o 1992—socket outlet (power) circuits, and

e 2007—socket outlet and lighting circuits using at least two RCDs.

Under AS/NZS 3000 and subject to more specific requirements RCDs are generally
required for all new electrical installations and certain modifications including if the
circuit protection on a switchboard is completely replaced or socket outlets are added
to an existing circuit.

What are the current jurisdictional regulations?

All jurisdictions currently require duty holders to ensure that their workplaces are
electrically safe.
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In addition to this general requirement and the general building requirements referred
to above, the following work health and safety laws make additional requirements for
RCDs:

e New South Wales—Occupational Health and Safety Regulation 2001 (NSW),
Division 7A of Part 4.3—subject to transitional arrangements

¢ Queensland—Electrical Safety Regulation 2002 (Qld), regulation 87 et al.

o Western Australia—Occupational Safety and Health Regulations 1996 (WA),
regulations 3.60, 3.61

e South Australia—Occupational Health, Safety and Welfare Regulations 2010 (SA),
regulation 56, and

¢ Northern Territory—Workplace Health and Safety Regulations (NT),
regulations 64—65.

These requirements mostly apply when portable equipment is in use and in some
cases allow the duty holder to choose between providing a portable or non-portable
RCD.

General electrical safety laws may override this option in relation to new electrical
installations and certain modified electrical installations as described above.

The SA provisions appear to have the broadest application, requiring ‘any risk
associated with the supply of electricity through a socket outlet [to be] minimised so far
as is reasonably practicable by the use of an RCD’ (regulation 56(1)), subject to certain
exclusions (regulation 56(5)).

Most jurisdictions specifically apply the regime under AS 3012:2010 for construction
work: Occupational Health, Safety and Welfare Regulations 2010 (SA), regulation
56(4); Occupational Safety and Health Regulations 1996 (WA), regulation 3.61 and
Workplace Health and Safety Regulations (NT), regulation 64.

Queensland requires RCDs for construction workplaces under AS/NZS 3012:2010 for
workplaces where manufacturing work is the primary work carried out at the place
(subject to certain exemptions), and for amusement devices and amusement rides and
certain electrical equipment used in the rural industry. For other forms of work including
service or office work RCDs are optional as they may be used instead of inspection
and testing and tagging requirements.

Although other jurisdictions do not expressly require RCDs many address the relevant
issues in Codes of Practice and elsewhere.

What is the problem?
RCD requirements for workplaces are not nationally consistent.

Some but not all jurisdictions include specific requirements for RCDs in their work
health and safety or electrical safety laws.

Some jurisdictions only provide guidance material on the use of RCDs in the
workplace.
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Harmonisation in this area would provide uniform coverage of safety for workers and
lessen confusion around regulatory requirements across workplaces and jurisdictions.
What was proposed?
The draft model WHS Regulations required the duty holder to ensure that the circuit in
each socket outlet at the workplace is protected by an RCD. Where reasonably
practicable, the RCD would be required to be permanently installed either before or as
part of the socket outlet. These requirements were subject to certain exceptions

provided in the draft Regulations.

The draft Regulations also require the regular testing of RCDs to ensure they remain
effective.

Public comment, final proposal and rationale

Duty to ensure provision of RCDs

e strong support for the proposed requirements (ACTU and others).

Requirements for RCDs are supported for inclusion at the regulatory level rather than
Codes of Practice.

RCDs provide insurance against electric shock. They are designed to prevent injury or
death and, considering the nature of these risks, may be considered to provide an
inexpensive safety measure.

A RIS regarding RCDs in community dwellings found that at least four lives would be
lost per year due to preventable electrocutions in Queensland and that the cost of
installing safety switches would be about $70 million over 20 years (Office of
Queensland Parliamentary Counsel, 2002). There is also the potential to reduce costs
associated with non-fatal injuries as well as the costs associated with damage to plant
and infrastructure resulting from electrical faults. The Queensland RIS suggested that
over a 20-year period, the estimated savings associated with non-fatal injuries is $1.5m
(Office of Queensland Parliamentary Counsel, 2002). While not explicitly costed in the
Queensland RIS, estimating the benefits using a value of statistical life approach over a
20-year period suggests that the benefits (lives saved) are about three times the costs
of installing RCDs in domestic dwellings.

While extrapolation of these numbers to reflect the incremental changes that may need
to occur in different jurisdictions and the different risks associated with workplace
settings, as opposed to residential, is not possible, it could be expected that the
introduction of RCDs where they are not currently used will save lives and produce an
overall benefit.

Moving RCD requirements to Codes of Practice or guidance material is not supported
as this would constitute a lowering of current standards in a number of jurisdictions.

Nature of duty to ensure provision of RCDs

e The duty to ensure the provision of RCDs in regulation 4.7.21(1) should be further
gualified to at least accommodate the exceptions allowed by AS/NZS 3000.
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e Further clarification should be provided as to whether the use of portable RCDs is
allowed under the proposed requirements.

It is proposed that the duty to ensure the provision of RCDs is qualified by what is
reasonably practicable. This will accommodate AS/NZS 3000 which explains the
circumstances in which an RCD is not required.

It is proposed that the duty to ensure the provision of RCDs is clarified so that what is
required is ‘an appropriate RCD’, so far as is reasonably practicable. It is envisaged
that Codes of Practice and guidance material will provide examples of the kinds of
RCDs that should be used in particular circumstances (e.g. portable, non-portable).

The proposed revisions correct a number of workability issues identified through public
comment including concerns about the absolute nature of the original requirements and
that the use of portable RCDs was not contemplated.

When RCDs must be provided

e Concerns were held that the provisions would require extensive retrofitting of pre-
existing workplaces in some cases involving replacement of switchboards.

o Further cost-benefit analysis of the proposed requirements should be carried out. A
number of submitters quoted estimates for example $150-$200 per electrical
socket and estimates up to $8.6m for a string of retail outlets.

e Further consideration should be given to simply mirroring the requirements of
AS/NZS 3000 or alternatively limiting any retrofitting requirements to high risk
installations.

To address these concerns it is proposed that the requirements for RCDs as amended
apply only in relation to ‘hostile operating environments’ (as defined) and only so far as
is reasonably practicable to accommodate, for example, exceptions allowed under
AS/NZS 3000.

This proposal will ensure that the proposed RCD requirements will be better targeted to
apply to higher-risk workplaces.

This approach however is not uniformly supported and Queensland and SA have
expressed concerns that the changes may mean a lessening of safety standards in
those jurisdictions.

In proposing these changes however, the following information provided by the
National Electrical and Communications Association (NECA) noted:

¢ installations that are 0—3 years old should require no installation work as they have
already been fitted with RCDs consistent with AS/NZS 3000

¢ older sub-circuits may have been modified and fitted with RCDs consistent with
clause 2.5.3.3 of AS/NZS 3000, particularly relating to hazardous environments and
exposed equipment

e itis contemplated that most business installations would have been upgraded from
time to time, so most switchboards would meet the standards originally proposed
and would not need to be replaced. This means that single module-wide
combination RCD/circuit breaker units could be fitted without more expensive
modifications, and
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e had the broader, original proposal been supported, it is contemplated that about 10
per cent of switchboards would need to be replaced involving additional work and
downtime.

Submissions that many businesses have installed RCDs even where not strictly
required by the law have also been noted (Ai Group).

Transitional arrangements

e A substantial transitional period (e.g. five years) would be required to enable the
necessary work to be carried out to make workplaces compliant.

e The availability of qualified persons to carry out the work would be the most
important factor in setting a transitional period, particularly in those jurisdictions
where the use of RCDs is not extensively regulated (Ai Group).

It is proposed that a transitional period of 12 months apply to ensure that duty holders
are able to comply with any changes in their jurisdiction.

This figure has been determined by taking into account the proposal to narrow the
scope of the proposed RCD requirements, particularly by applying the requirements to
‘hostile operating environments’ only.

In many jurisdictions most workplaces should already be compliant based on current
laws described above.

Overview of impacts

Uniform laws for workplaces across the country are considered to be an important
regulatory reform.

Electrical hazards are often hidden and can be difficult to identify, such as a small hole
in an extension lead or a power board damaged internally. Electrical accidents occur in
an instant. RCDs are the only device that can protect workers and others at the
workplace from these hidden dangers and give them a second chance. RCDs detect
an imbalance in the electrical current and disconnect the power within 10 to 50
milliseconds, preventing electrocution and fire.

The proposed RCD requirements will have little or no regulatory impact in a number of
jurisdictions that have comparable requirements in place including NSW, WA, SA and
NT. There may be some regulatory impact for those Queensland industry sectors that
are not covered by current regulatory requirements, which cover construction
workplaces, workplaces where manufacturing work is the primary work carried out
(subject to certain exemptions), for amusement devices and amusement rides, and
certain electrical equipment used in the rural industry. However, the current coverage
in Queensland could be expected to include a large proportion of ‘hostile operating
environments’. For Victoria, Tasmania, the ACT and the Commonwealth this will be a
new regulatory requirement.

The proposed RCD requirements will have no regulatory impact in relation to electrical

installations that were installed or modified in recent years, for the reasons given
above.
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Other laws—particularly general electrical safety and building standards laws—wiill
continue to regulate new electrical installations and certain modifications of older
installations.

It is difficult to quantify the regulatory impact on those jurisdictions that do not currently
expressly require RCDs at the regulatory level, as the number of unprotected
installations and affected businesses cannot be determined.

Proposed amendments mean the proposed laws will only have regulatory impact in
relation to workplaces with ‘hostile operating environments’ as defined, not all
workplaces more generally.

Victoria has estimated that 50—75 per cent of its workplaces would currently be non-
compliant with the proposed requirements for RCDs. The cost to business of becoming
compliant would depend on how many devices needed to be installed in the ‘hostile
operating environments’ specified in the model Regulations and the level of disruption
to the business. The cost of installing a single phase RCD is approximately $150-$250,
and the cost of three-phase RCDs will be triple that for the single phase. As noted by
NECA above, the cost would be considerably higher where a switchboard also needs
to be replaced.

Anecdotal evidence obtained through public comment suggests that many of these
higher-risk work environments are already compliant, so the overall compliance cost
may not be large. But given the expected safety benefits, even a substantial cost
would likely be offset.

6.6.9 Diving work
What is it?

Underwater diving work involves many varied diving tasks and activities conducted in
the course of a business or undertaking. Diving work for the purposes of the model
WHS Regulations involves all diving activities performed for purposes other than
recreation.

Underwater diving work can be broken into two broad categories according to risk:

e construction diving work or ‘high risk diving work'—diving work regarded as
possessing the highest risk e.g. constructing a structure, inspecting or repairing a
weir wall, constructing bridge pylons using a caisson, and

¢ general diving work—diving work regarded as possessing high and moderate risk.

The incidence rate of fatalities related to diving is 109.6 per 100 000 and is significantly
higher than the 3.5 per 100 000 for the workforce generally. Data from the Notified
Fatalities database shows that 17 diving related notified fatalities occurred between
July 2003 and March 2007. Of these 12 were work-related and five involved
bystanders, including tourists. There have been numerous coronial recommendations
calling for improved standards for diving including regulation of the recreational diving
industry.
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What are the current jurisdictional regulations?

In Queensland, Part 14 — Underwater Diving Work, of the Workplace Health and Safety
Regulation 2008 commenced in January 2005. This is the most comprehensive diving
legislation in Australia.

Jurisdictional regulations covering diving work are varied and only NT and Tasmania
have regulations that relate to ‘general’ diving work. These are:

e Workplace Health and Safety Regulations (NT), Part 12, Division 4, which contains
specific requirements relating to underwater work, and

o Workplace Health and Safety Regulations (Tas), Part 4 Division 10, which also
contains specific requirements relating to underwater diving that are limited to diver
competence.

New South Wales, SA and WA only regulate the construction diving sector. This work
must be performed in accordance with AS/NZS 2299:1 Occupational Diving Standards.
AS/NZS 2299:1 provides organisational and logistical requirements for the use of
compressed gas supply apparatus in construction and other high risk diving operations
and specific requirements for the use of surface-supplied breathing apparatus and self-
contained underwater breathing apparatus in occupational underwater operations in
depths not exceeding 50 metres (165 feet). An Approved Code of Practice for Tuna
Farming has also been developed in SA.

Victoria, ACT and the Commonwealth do not specifically regulate diving sectors
although the ACT has specific requirements about air supplied respiratory equipment.
In Victoria employers, self-employed persons and other duty holders must, however,
still meet their obligations under the authorising Acts for workplace health and safety.
Victoria has guidance material in this area.

In addition, all jurisdictions that have implemented the National Construction Standard
in their work health and safety regulations also generally require a SWMS to be
prepared for diving construction work. A SWMS describes what controls will be used to
do high risk construction work (which includes diving) safely, and how the controls will
be implemented. A statement provides a formal process for analysing and
implementing risk controls for high risk work. This provides a standard and consistent
approach across jurisdictions to how construction diving work is carried out and is
required for high risk construction work under Chapter 6 of the model WHS
Regulations.

What is the problem?

Human physiology and a pressurised non-respirable environment represent the major

hazards for performing underwater diving work. These hazards remain the same for all
diving activities, therefore only one set of regulations is needed to regulate the variety

of diving activities. Multiple regulations would duplicate the same requirements.

Some of the categories of hazards associated with diving are:
¢ environmental conditions including current and tide
o task related factors including the complexity of the task

e hyperbaric/physiological factors including the depth and duration of the dive
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e associated activity factors including manual handling

e emergency response factors including the location and availability of emergency
response systems, and

e other hazards including dangerous marine animals.

Occupational diving is a high risk activity, with any incident likely to result in either
death or a diving ailment that is extremely costly to treat and likely to result in
permanent incapacity. Coronial reports in both Queensland and SA over a number of
years have recommended specific regulations to improve safety standards in the diving
industry. Although some regulation exists for aspects of occupational diving, the level
of detail is inconsistent and is applied differently across the jurisdictions. The
development of regulations or Codes of Practice have been in response to specific
incidents in each jurisdiction e.g. a Tuna Farming Code of Practice was introduced in
SA after a worker died trying to untangle a net without using air respiratory equipment.
Queensland introduced regulations because of the extensive recreational diving
industry in that state.

There is no national regulatory approach to addressing the risks and hazards
associated with diving work. AS 2299 provides a national approach for only the
construction diving sector and high risk diving occupations but this is not mandated in
every jurisdiction. Harmonisation in this area at the regulatory level would provide the
same protections to workers regardless of whether they are working in the construction
diving sector or other diving sectors.

What was proposed?

The draft model WHS Regulations released for public comment required a PCBU to:

e prevent workers from carrying out underwater diving work unless they are medically
fit and competent through either qualifications and/or experience

¢ identify hazards and conduct risk assessments, control risks (including a dive
supervisor, for construction diving and a standby diver) and review risk control
measures, including when there is a change to conditions or work

e prepare a diving plan, and

e establish and maintain a dive safety log.
They also contained provisions for diving work using breath hold techniques.

The object of this regulation is to impose duties on a person who conducts a business
or undertaking involving general or high risk diving work to ensure the fitness,
competence and health and safety of its workers and others at the workplace. The
regulations in this area are outcome based and do not attempt to mandate every
control measure that could be put in place to manage risks to health and safety from
carrying out diving work. This minimalist model harmonises existing laws across the
country and only mandates the basic requirements that are currently implemented by
general diving sectors in practice. The draft regulation also balances the experience of
jurisdictions that currently have regulations with the need to protect workers and others
by minimising death, injury and illness. There is therefore likely to be minimal impact on
existing general diving industry practices. This is possible due to the high level of self-
regulation currently present in some sectors and because many diving sectors have
already implemented safe working practices consistent with the proposal.
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Public comment, final proposal and rationale

Diving was the topic for which the largest number of submissions was received. A total
of 602 submissions were received (with many in a template form). The submissions
came from a range of industry sectors including construction, scientific diving, pearling,
abalone, recreational diving and research and training organisations.

Generally, there was a concern that the ‘one size fits all’ approach in the proposed
regulations for diving will reduce safety in the construction diving sector; divers felt the
regulations would restrict their ability to compete for business. Ai Group noted there is
major concern within the industry about reduction in standards of how diving is
undertaken and the training of divers, and that there is strong support for AS/NZ
2299:1.

Training and certification

Comments included:

¢ that the proposed regulations will enable poorly trained divers to undertake
occupational and construction diving

¢ that under the proposed regulations it will not allow the Australian Diver
Accreditation Scheme (ADAS) to maintain its functions, its accredited training
establishments will not be able to remain competitive in the market place and
Australian divers will lose their current global portability

¢ that there is an overlap with maritime regulations. However, there is no overlap with
maritime or ‘off-shore’ regulations as the two regulatory schemes operate in
different fields

e that training and supervision requirements were too stringent for the abalone
industry and fail to recognise the experience of divers and that this would mean job
losses and drive operators out of the industry due to massively increased costs

e that it was impractical to require deckhands to have the same qualifications as dive
supervisors, which will ‘wipe out small business, regional employment and all
fishing based diving’

¢ that consultation was required with the abalone industry to define other pathways to
recognise experience and competence for divers and dive supervisors and to
provide pathways for new entrants

o that recreational divers should be required to operate under the same standards
and certification as construction divers

o that AS/NZ 2299.1 should be mandated in the diving regulations and that
compliance with AS/NZ 2299.1 and AS/NZ 2815 sets the base standard for safe
diving operations, and

e that operators not complying with AS/NZ 2299.1 will bypass good practice such as
minimum team sizes, lowering safety standards and driving compliant divers out of
jobs (due to lower tenders).
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Separation of diving sectors

Comments included:

e concern about the definition of ‘construction diving’ with the view that the ‘blurred
line between construction and general’ will be interpreted differently by employers
keen to save money on cheap divers, leading to accidents or fatalities

¢ that diving work covered under the definition of ‘general diving’ will result in persons
with recreational diving qualifications being exposed to risks involved in more
dangerous types of diving work

¢ that the regulations focussed on construction diving at the expense of
understanding differences across the diving industry. A substantial number of
submissions (especially from the abalone diving industry and also from the
scientific and recreational diving operators) asserted there should be separate
provisions for construction diving, fisheries, scientific and recreational diving
industry sectors

¢ that no time limit be applied to ‘limited’ scientific diving work and stated concern that
overregulation will hinder or stop scientific marine research, and

¢ that the same regulatory provisions should apply across the whole diving industry.

Free diving regulations

A number of comments were received requesting that the provisions for free diving
either be amended or removed. Free diving is where a person dives while holding their
breath and is generally done in shallow water (e.g. spear fishing). It is not possible to
draft one set of requirements for free diving that can sensibly be applied to all diving
sectors. There are also no fitness standards or recognised training in existence. Given
the lack of knowledge about the appropriate standards in this area there was a concern
about introducing any legislative requirements at this time.

High risk diving work

To address the majority of the concerns submitted, it is proposed to insert a separate
Division into the model WHS Regulations for ‘high risk diving work’ and to require that
work is carried out in accordance with AS/NZS 2299.1. In response to public comment,
‘high risk diving work’ will be defined to include construction work and minor
construction work including routine maintenance, testing, repair of a structure and
inspections for the purpose of construction work. It will also include the recovery or
salvage of a large structure or a large piece of plant for commercial purposes. It is not
proposed to include carrying out minor cleaning, inspecting, testing, maintaining or
searching for a vessel or mooring repairs.

To address extensive public comment received from the Australian Diver Accreditation
Scheme and construction and off shore divers it is proposed the model WHS
Regulations will require a PCBU to ensure:

¢ the fitness of persons carrying out high risk diving work
¢ the competence of persons carrying out high risk diving work, and

e all diving work is carried out in accordance with AS/NZS 2299.1:2007 Occupational
Diving Operations.
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General diving work

As a result of the changes above to ‘high risk diving work’ it is proposed that general
diving work is defined to mean work, other than high risk diving work, in or under water
while breathing compressed gas. Examples of general diving work include taking
tourists diving, scientific diving, harvesting and farming seafood and pearls.

There was broad misunderstanding about the competency requirements for general
diving work. In particular, some scientific divers were concerned that there was no
competency requirement for scientific divers. It is proposed that changes are made to
make the competency requirements clearer by specifying two competencies based on
existing competencies used widely by the industry in this sector. The coverage of the
competencies is taken from the subject areas set out in AS 4005.2 Training and
certification of recreation divers — Part 2: Recreational SCUBA dive supervisor. It is
proposed that a PCBU must not direct or allow a worker to carry out general diving
work unless the worker is:

o medically fit , and

e competent to carry out the diving work.

These provisions require the PCBU to sight a current medical certificate and a
certificate from a relevant training organisation before the person dives. If the PCBU
does not sight these documents they must not allow the person to dive. The
requirement to be medically fit recognises that a pre-existing medical condition is a
well-established and significant risk to the health and safety of divers.

It is also proposed that a PCBU must:

¢ manage all risks associated with carrying out general diving work including
preparing and keeping a risk assessment

e appoint a competent person to supervise all diving work

e ensure a dive plan is prepared by a competent person and complied with so far as
is reasonably practicable

e ensure a dive safety log is prepared and kept for each dive, and

e where work is carried out from a vessel, count workers and others before the dive
and before leaving the dive site and have the count verified by the diver and a
competent person. This is a requirement that has been in place in Queensland over
a number of years following a number of incidents where divers and others were
left behind at the dive site.

The draft model WHS Regulations for public comment contained a requirement that a
standby person must be used if a risk assessment identifies a need for one. This
requirement has been removed due to public comment concerns from abalone divers
that it would make abalone diving unviable.

The draft model WHS Regulations also includes specific regulations to limit free diving.
It is proposed to remove this requirement following lengthy tripartite discussions,
particularly about the impact on indigenous communities. Safe Work Australia will
continue to research and assess whether specific regulations should be put in place for
free diving in the future. No jurisdiction currently has specific regulations concerning
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free diving. The removal of these regulations from the final proposal will mean there is
no impact on some diving sectors and indigenous communities.

The two competency levels described in the model WHS Regulations were chosen to
balance the training levels that currently exist in jurisdictions with the experience in
Queensland and SA where training directly contributes to a reduction in deaths, injury
and illness. This proposal will ensure divers and persons supervising work have the
necessary skills, knowledge and experience. Transitional requirements will be
developed to recognise existing qualifications and experience and will include
consultation with relevant industry sectors and jurisdictions. This will increase the
regulatory burden on businesses in jurisdictions where this is a new requirement;
however many sectors meet these competencies now.

Overview of impacts
High risk diving work — ‘construction diving work’

The current requirements in all states and territories for construction diving work
effectively include compliance with AS/NZS 2299.1. Therefore, the impact of the
proposed change on businesses that undertake construction diving work will be
minimal. The model WHS Regulations will require high risk diving work, which includes
construction diving work, to be carried out in accordance with AS/NZS 2299.1.

General diving work

New South Wales and Victoria do not have specific regulations for general diving work
as they currently regulate general diving by requiring PCBUs to meet their general duty
of care by complying with AS/NZS 2299. The proposed regulations are consistent with
AS/NZS 2299 but do not mandate the same level of detail. Therefore it is likely that
businesses in these jurisdictions will not be required to alter existing work requirements
and the regulations will not impose any further regulatory burden, including record-
keeping requirements. Although the proposed regulation may add to the work health
and safety regulatory regime practice, the proposed requirements are not expected to
require duty holders to put any new processes into place at the workplace.

Queensland has very specific requirements for general diving work on which these
regulations are based so there will be minimal change and impact for duty holders in
Queensland.

NT has some of the specific requirements contained in their regulations including
medical examinations, competency, training in equipment, purity of air, recompression
chambers and operations manuals. There will be a slight reduction in regulatory
requirements and potentially a reduction in cost should businesses choose to change
their existing practices.

Tasmania has regulations mandating that diving work be carried out in accordance with
any relevant approved Code of Practice. There is a Code of Practice for the abalone
industry which contains requirements similar to those contained in the proposed
regulations.

In WA regulations cover construction diving. All other forms of diving are covered by

the general duties of the Occupational Safety and Health Act 1984. In WA the Western
Australian Fishing Industry Council (WAFIC) is the peak body that represents over 90
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per cent of organisations in the fishing, pearling and aquaculture industries. WAFIC
and other representative bodies including the WA Pearling Association have developed
Codes of Practice or guidelines for their sectors. These Codes of Practice and
guidance are based around AS/NZS 2299.1 but are adapted to be specific to each
sector and, in some cases, regions off the WA coast. The regulations have been
developed to be sufficiently flexible for these sectors to continue to use their Codes of
Practice and guidance material largely as they are currently drafted.

For Victoria, the Victorian regulator has estimated the following:

¢ commercial diving makes up about 30 per cent of the diving industry in Victoria. It is
estimated that approximately 90 per cent of this group would already be complying

¢ environmental/scientific diving makes up approximately 10 per cent of the industry.
It is estimated that approximately 40 per cent of this group would already be
complying

e o0il industry makes up about 5 per cent of the industry. This group would be in full
compliance with the new requirements and would be complying under the off-shore
regulations, and

e aquaculture diving makes up about 5 per cent of the industry. It is estimated that
this group would not currently be complying with the new requirements. The
requirement to keep a record of the certificate of medical fithess and evidence of
competence is unlikely to result in an appreciable burden for businesses.

Of those divers who enrolled in commercial dive training programmes in SA:

¢ diving in construction/offshore activities makes up about 25 per cent of this group
(which is already regulated)

e aquaculture diving makes up about 60 per cent of this group
e environmental/scientific diving makes up about 10 per cent of this group, and

¢ diving relating to other occupations accounts for about 5 per cent of this group.

The SA regulator has stated that estimating the proportion of the above areas that
would be compliant with model WHS Regulations requirements for general diving is not
currently available. However, the SA regulator noted that the model WHS Regulations
will cover a greater proportion of the diving industry in SA than current regulations, but
that the effort/cost required to comply would be less than that required for construction
diving under AS 2299.

It is anticipated that compliance figures for other jurisdictions may be similar to these
estimates, with the largest variation dependent on the level of aquaculture undertaken
in the jurisdiction. Other jurisdictions have been unable to substantiate these estimates.

For those divers that do not currently meet the minimum competency requirements
proposed in the regulations it is estimated that the cost for an individual diver would be
between $1000 and $2500 to gain the additional competencies required beyond the
basic diving qualifications they would already have obtained to be able to undertake
diving work.

There may be a proportionally greater impact of these regulations on small businesses,

in relation to the cost of training when compared with the number of workers in the
business. Also, many of the diving operations are small businesses.
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It is highly unlikely that a not for profit organisation would be involved in carrying out
high risk or other diving work because of the technical nature of carrying out work in
this way and the risks associated with it. The impact on the not for profit sector should
be minimal.

Abalone divers - dive plans and record keeping

Abalone divers in WA and Tasmania raised concerns about requirements relating to
dive plans and record keeping. There may be some change for all general diving
sectors, including abalone divers, because the regulations require a copy of the:

o risk assessment to be kept until at least 28 days after the work to which it relates is
completed, and

e dive plan to be kept until the work to which it relates is completed.

If a notifiable incident occurs in connection with the work to which the assessment or
dive plan relates, the risk assessment or dive plan must be kept for at least two years
after the incident occurs. Notifiable incidents are events like deaths or incidents
requiring hospitalisation that do not happen very frequently, therefore it is likely the
impact will be minimal.

Some dive businesses would already be complying with these requirements as a
number of Australian Standards including AS/NZS 2299.1 include such requirements.

Dive plan and risk assessment templates are available in AS/NZS 2299.1. WorkSafe
Victoria’s technical experts estimate that using a template it would take approximately
15 minutes to develop a dive plan and 20 minutes to develop a risk assessment.

6.7Plant and structures - overview
What is it?

Plant is any machinery, equipment, appliance, container, implement and tool, and
includes any component or anything fitted or connected to any of those things. Plant
items are as diverse as lifts, cranes, computers, machinery, conveyors, forklifts, and
amusement devices.

The model WHS Regulations on plant and structures impose duties upon designers,
manufacturers, importers, suppliers and installers of plant directed at ensuring health
and safety in respect of subsequent use of plant. They impose duties upon PCBUSs that
commission plant or structures to comply with designer or manufacturer information
and relevant health and safety instructions. They also impose complementary duties on
PCBUs involving the management and control of plant and a range of additional control
measures for specific types of plant.

The plant regulations provide for the registration of both plant designs and items of
plant. A plant design must only be registered once. Plant item registration involves the
registration of a specific item of plant and each separate plant item must be registered.
It is the responsibility of the person with management or control of plant to ensure that
items of plant in the workplace are registered.
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The plant regulations contain specific requirements applicable to the operation,
maintenance, repair, inspection and testing of an amusement device. An amusement
device is equipment operated for hire or reward that provides entertainment,
sightseeing or amusement through movement of the equipment, or part of the
equipment, or when passengers travel on, around or along the equipment. Given the
intended use there is a need to consider health and safety risks for workers and the
public.

A structure is anything that is constructed, whether fixed or moveable, temporary or
permanent. Although the term structure is generally used for construction regulation, a
structure like a scaffold can be constructed from plant. A scaffold is constructed from
‘scaffolding’, being the plant components that, when assembled, form a scaffold. The
plant regulations include scaffolding, given the high risks associated with scaffold
erection and use.

What are the current jurisdictional regulations?

The National Standard for Plant was declared by NOHSC in July 1994. It sought to
protect the health and safety of people from hazards arising from plant and associated
systems of work. Since the declaration of the National Standard for Plant there have
been many attempts to ensure that its key elements are effectively adopted and
implemented as law nation-wide to achieve consistency in the prevention of plant
related injury and death.

A number of jurisdictions have relatively consistent provisions on:

e upstream duty holders, such as designers, manufacturers and suppliers
e plant registration

e the use of plant and workplace risk controls including guarding, and

e controls for specific plant including powered mobile plant and lasers.

These include:

¢ New South Wales—Occupational Health and Safety Regulations 2001 (NSW),
Chapter 5

¢ Northern Territory—Workplace Health and Safety Regulations (NT), Part 8
¢ Queensland—Workplace Health and Safety Regulation 208 (Qld) Part 2

e Tasmania—Workplace Health and Safety Regulations 1997 (Tas), Part 4, Division
3

e South Australia—Occupational Health, Safety and Welfare Regulations 2010 (SA),
Part 3

¢ Victoria—Occupational Health and Safety Regulations 2007 (Vic), Part 3.5

e Western Australia—Occupational Health and Safety Regulations 1996 (WA), Part
4, and

e Commonwealth—Occupational Health and Safety (Safety Standards) Regulations
1994 (Cth), Part 4.
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All of these jurisdictions have adopted the National Standard for Plant either wholly or
in part as regulations. New South Wales, WA, SA and NT have adopted regulations
that mirror the National Standard for Plant, while other jurisdictions have implemented
the National Standard for Plant less consistently. The combination of the specific plant
duties for upstream duty holders including designers, and the general duties under all
jurisdictional health and safety acts, means that upstream duty holders have largely
consistent obligations for plant.

All jurisdictions currently apply some form of control of high risk plant. In all
jurisdictions, except the ACT, the controls take the form of the registration of plant
items and plant designs based on the list of plant in Schedule 1 of the National
Standard for Plant. The registration process in each of these jurisdictions varies slightly
due to inconsistency in the implementation of the National Standard for Plant. For
example, the period of registration and the fees applied in each jurisdiction vary
considerably with NSW and Queensland requiring annual registration and others only
where there is an alteration to the plant or change of ownership. Despite this, the intent
of registration in each jurisdiction is to ensure that designs meet recognised technical
standards and plant items are maintained and safe to operate.

Each jurisdiction has similar control measures in place relating to the design,
manufacture, importation, supply, installation and use of plant, with some minor
differences in the detail and scope of these requirements. Each jurisdiction requires
guarding, suitable operator controls, emergency stop controls and warning devices for
plant.

All jurisdictions currently cover scaffolding in their principal regulations under plant,
construction and/or licensing provisions. Scaffolding is also covered in a range of other
jurisdictional legislation and there is some variance in upstream duty holder provisions
as a result. Some states and territories have specific obligations on upstream duty
holders in their regulations (SA, WA, NT and the Commonwealth), while others (NSW,
WA and SA) include consideration of scaffolding used in demolition work. The ACT
utilises the Scaffolding and Lift Regulations 1950. Tasmania does not have any specific
work health and safety scaffolding regulations but a WorkSafe Tasmania guide to
construction industry occupational health and safety reproduces the employer’s general
duty to ensure the health and safety of workers and states that ‘all scaffolding must
comply with AS/NZS 4576:1995 Guidelines for scaffolding’. Tasmania and WA have
regulations that require licensing and registration of prefabricated scaffolds.
Certification and regular inspection of scaffolding is also a requirement under
Tasmania’s building regulations.

Some inconsistency exists in the regulation of amusement devices due to the varied
implementation of the National Standard for Plant and the coverage provided by
varying jurisdictional public safety legislation. The requirements for amusement devices
are broadly similar in their intent. It is generally accepted that SA has the most rigorous
work health and safety requirements for amusement devices. Most operators of mobile
amusement devices generally register in the jurisdiction with the most rigorous safety
requirements to ensure they meet the requirements in every jurisdiction.

Of the other jurisdictions the ACT includes plant safety requirements in a Code of

Practice. The Commonwealth generally defer to the local requirements where the plant
is located.
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What is the problem?

Plant-related incidents can result from inappropriate design, manufacture, installation,
alteration, maintenance, repair, use, decommissioning and dismantling of plant. Plant is
a major cause of workplace injuries and fatalities in Australia. The risk of injury
associated with the use of plant has compelled the Commonwealth, state and territory
jurisdictions to enact many measures over the years to reduce both the rate and
severity of plant-related incidents. Approximately 13 380 serious compensated claims
per financial year arise from the use of machinery and fixed and mobile plant. Over the
five financial years from 2002—-03 to 2006—-07 there were 133 compensated fatalities
resulting from the use of machinery and fixed and mobile plant. The total estimated
annual economic cost of the estimated 47 300 plant-related incidents annually is $2
billion, which represents a significantly negative impact on the Australian economy.

Nationally there is some inconsistency in the regulation of plant as a result of the varied
implementation of the National Standard. This has resulted in the need for businesses
to meet multiple jurisdictional requirements including the registration process for plant
items and plant designs.

There are differences in the list of plant requiring item and design registration in each
jurisdiction, and the fees and registration periods are based on differing principles. This
has resulted in the restricted mobility of plant due to the non-recognition of interstate
registrations and the need for businesses to register in a number of jurisdictions. The
variability of fees also means an increased compliance cost for businesses operating
across multiple jurisdictions. Indirect or hidden costs such as the time spent in
managing and obtaining advice on variable regulations and the potential cost of
duplicating personnel to manage the registration process add to the regulatory burden
for industry. These costs are spread disproportionately across duty holders, with
smaller employers carrying a greater share of the regulatory burden.

Scaffolding work is historically considered to be high risk work with potentially fatal
consequences if the scaffold is poorly constructed, inadequate or if the work is not
performed safely. Scaffolds are a common means of providing a safe work platform for
working at height. Falls from scaffolds pose a high risk of fatalities or serious and/or
disabling injuries. From the period 2000-01 to 2006—07 there were 11 fatalities related
to scaffolding work with an average compensation payment of $152 000. It is estimated
there are 2100 scaffold-related cases each year. The estimated total economic cost for
serious incidents involving scaffolds is $140 million annually. An average case costs
$6800 in direct worker’'s compensation payments and results in 5.5 weeks of absence
from work. Although scaffolding is regulated in all jurisdictions, the arrangements vary
resulting in a need for businesses to meet multiple jurisdictional requirements.

Due to the potential impacts on public safety the regulation of amusement devices is
required to ensure proper maintenance and safe use. The national inconsistency of

plant regulation for amusement devices has resulted in difficulties for operators who
work across multiple jurisdictions.

What was proposed?

The Consultation RIS and discussion paper

The draft model WHS Regulations released for public comment included requirements
for:

136



Harmonisation of WHS Regulations and Codes RIS

e upstream duty holder obligations to provide safe plant including for designers,
manufacturers, suppliers and importers

e provision of information between designers, manufacturers, importers, suppliers,
installers and persons with management or control of plant at a workplace

e registration of plant items for an unlimited time period with an annual notification of
maintenance including an annual fee

e competency requirements for the inspection of high risk plant, inspection of plant
items for registration and verification of plant designs for registration

e ensuring that plant has suitable guarding, operational controls, emergency stop
controls and warning devices

e specific regulations covering types of scaffolding, its erection and inspection by a
competent person before use, and its safe management

e specific requirements applicable to the design, manufacture, operation and
maintenance of amusement devices

e control of risks of specific plant including powered mobile plant, mobile cranes and
tower cranes, industrial lift trucks, plant that lifts or suspends loads, lifts, scaffolds,
pressure equipment, industrial robots, lasers and amusement devices, and

o record keeping for specified types of plant and technical standards used in the
design of plant.

The draft model WHS Regulations for plant released for public comment were intended
to resolve the national inconsistencies in plant regulation. The regulations do not apply
to plant that relies exclusively on manual power for its operation and is designed to be
primarily supported by hand (e.g. a hammer). This means that businesses would not
need to comply with the registration, maintenance and record-keeping requirements in
the regulations for lower risk plant. These types of plant would be covered by the
obligations of the PCBU under the model WHS Act to ensure health and safety
generally.

The types of plant requiring item and design registration under the draft plant
regulations were based on Schedule 1 of the National Standard. The list of plant in the
National Standard for Plant was expanded to include self-erecting tower cranes, static
concrete placement units with delivery booms and pre-fabricated formwork as these
items were assessed as presenting a risk as great as the similar items that already
required registration (e.g. tower cranes).

The registration of plant items was intended to apply for an unlimited time period with
the requirement for registration holders to provide an annual notice of maintenance
along with an annual notification fee. Businesses would be required to apply for
registration of a plant item once and ensure that the plant was properly maintained and
safe to operate.

Scaffolding is defined as plant under the model WHS Act. Specific regulations covering
types of scaffolding, its erection to form a scaffold, its inspection by a competent
person before use and safe management are included. These requirements sought to
achieve a minimum uniform standard for scaffolding work and scaffolds including
regular inspection. Industry typically applies AS/NZS 4576, which requires the regular
inspection of a scaffold and states that ‘scaffolds must be inspected a number of times
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during use’. New South Wales, WA and SA require inspections at intervals not
exceeding 30 days. Queensland includes this same inspection requirement in a
supporting Code of Practice. The ACT advised there would be minimal impact in
relation to the scaffolding requirements. Although Tasmania does not have any specific
work health and safety scaffolding regulations, certification and regular inspection is
already a requirement for scaffolding under building regulations and with the current
application of the general health and safety duty, there is expected to be minimal
impact.

The draft model WHS Regulations for plant contained specific requirements for
amusement devices, which were generally consistent with those that currently apply in
SA and mirrored the requirements in the National Standard for Plant. Amusement
device operators were required to ensure that the devices were operated by a suitably
competent operator and that the devices were properly maintained. The regulation
required businesses to have their devices inspected annually by a professional
engineer.

In support of the draft plant regulations, Codes of Practice will be developed to provide
guidance for duty holders on how to manage the risks associated with plant throughout
its life cycle. There will be a general plant risk management Code of Practice, as well
as a plant duty holders’ Code of Practice. Additional Codes of Practice or guidance
material will provide further guidance for specific types of plant and for the safe design
of plant including cranes, rural plant, amusement devices, industrial lift trucks, guarding
plant and heritage plant.

Public comment, final proposal and rationale
Comments received included the following:

Definitions

e The definition of plant should be narrowed through the exclusion used in some
jurisdictions of manually operated and/or hand-held plant.

Duties and managing risks

e Concerns were held regarding the impact of importation of second-hand plant and
equipment that does not meet Australian safety requirements.

e The inconsistency between the model WHS Act and Regulations may result in a
lack of clarity about the requirement for all in the supply chain to create hazard
identification and risk control information.

¢ Include hazards identification in all plant regulations as controlling risks associated
with machinery and equipment is difficult if the hazards are not first identified.

o Risk assessment is referred to throughout the draft model WHS Regulations with
regard to how a task is performed but not when designing, manufacturing, importing
and supplying an item of plant or structure.

Plant item registration

¢ Annual renewal was an unreasonable cost burden that does not improve safety and
the annual fee means new and ongoing compliance costs and administrative
impacts.
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Annual renewal meant an increase in compliance costs for corporations.

Annual renewal meant an additional administration burden for the person with
management or control to provide to the regulator an annual notice of maintenance
of the plant.

Regulators will need to coordinate additional annual reporting requirements and
further resources will be required to meet this demand.

Annual renewal would be of little benefit if the plant was not required to be
inspected.

Inspections

The term ‘competent person’ needs to be defined with regard to the inspection of
plant for registration.

The 10-year timeframe for major inspection of mobile and tower cranes and the
timeframe for scaffold inspections are too long.

Scaffolding

There was confusion about the placement of the scaffolding provisions under the
‘Plant and Structures’ chapter, which are never referred to as ‘structures’ in the
regulations.

The timeframe for inspection by a competent person of at least every 30 days is
unjustified red tape.

The terms ‘scaffold’ and ‘suspended scaffold’ may capture other items of plant
unintentionally (e.g. step platforms or proprietary perimeter scaffolding systems with
scaffolds systems that can be raised or lowered by a ratchet system).

Amusement devices

The proposed model WHS Regulations require annual inspections and may place
significant restrictions on businesses.

The requirements would result in increased inspection times in those jurisdictions
where annual inspections by an engineer is not currently required, potentially
making it difficult to schedule different professionals and businesses to conduct
inspections.

Concerns were held regarding the range of amusement devices that may be
captured by the registration requirements and the competency requirements for
plant inspections.

General comments

The prohibition of the use of certain laser equipment in construction work due to the
risk of fire will require a change of equipment and work methods with potential cost
implications for businesses.

Record-keeping requirements do not match other regulations. There should also be
consistency across the record-keeping components of the regulations.

There are additional imposts for businesses and regulators regarding processes
such as plant item registration.

Concerns were expressed regarding scaffolding and amusement devices.
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Taking these issues into account, Safe Work Australia considered a number of
amendments to the model WHS Regulations to develop a final proposal.

Definitions

Safe Work Australia has agreed to:

e an extension of the definition of structure for construction work so that plant is
generally excluded except for such things as the construction of ships and
submarines or where outage/overhaul work on fixed plant involves work being
carried out by five or more persons conducting businesses or undertakings at any
point in time

¢ the further refinement and clarification of the competent person definitions for
specific plant inspections (e.g. for amusement devices, cranes)

¢ the retention of the definition of plant so that plant that ‘relies exclusively on manual
power for its operation and is designed to be primarily supported by hand’ is
excluded from the plant regulations as the regulatory burden of inclusion
outweighed the associated risks, and

¢ a clarification of activities to be excluded from regulations on plant that lift or
suspend loads including stunt work, acrobatics and theatrical performances.

Duties and managing risks

Safe Work Australia has agreed to:

e the inclusion of a new overarching ‘managing risks to health and safety’ section in
the regulations and a specific plant regulation so that a person with management or
control of plant at a workplace has a clear duty to manage risks to health and safety
associated with plant, and

e separate supplier and importer duties so that there is a similar duty on importers as
there is on manufacturers, in particular for second hand-plant, for the provision of
information.

Plant item registration

The strong support for a shift to a renewal process for item registration has been
agreed by Safe Work Australia. Plant item registration will be limited to five years with a
renewal fee processed at this time. The requirement for annual notification of
maintenance has been removed. There is now a general requirement for all plant to be
inspected and maintained in accordance with the manufacturers’ instructions (see
below). Currently, Victoria has a five-yearly registration renewal. New South Wales and
Queensland require annual registration renewal. South Australia, WA, Tasmania, NT
and the ACT do not require regular registration renewals but generally require a re-
registration if there is an alteration to the plant, relocation or change of ownership.

Safe Work Australia has agreed to retain the proposed schedule of registrable plant on
the basis that it includes high risk plant, with an amendment to exclude heritage boilers
from design registration requirements. These boilers cannot meet current design
standards and must be item registered.
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Inspections

Safe Work Australia has agreed to:

e insert a general maintenance and inspection provision applying to all plant. There is
a general duty to ensure plant is safe to operate in all jurisdictions and maintenance
would be a critical element of meeting this duty. As the positive duty to inspect and
maintain is based on the manufacturers’ instructions and plant owners would
typically need to follow these to keep plant operating, particularly in regard to
expensive and/or high risk plant, there is expected to be minimal impact

e major inspection of cranes according to the manufacturer’s design life requirements
or as recommended by a competent person, or if this is not reasonably practicable,
every 10 years, and

e the 10-yearly major inspection of cranes being from date of first commissioning to
registration.

Scaffolding

Following consideration of public comment and the current regulatory requirements for
scaffolding, Safe Work Australia agreed to retain the scaffold provisions including the
inspection requirement, given the high risks associated with scaffold erection and use
and to maintain alignment with the technical standards applied by industry. Given the
current legislative requirements and that relevant Australian Standard technical
requirements typically apply, inspections should already occur at regular intervals not
exceeding 30 days.

Amusement devices

Safe Work Australia has agreed that the following amusement devices should be
excluded from the registration requirements:

e playground structures

e water slides where water facilitates patrons to slide easily, predominantly under
gravity, along a static structure

e wave generators where patrons do not come into contact with the parts of
machinery used for generating water waves

¢ inflatable devices that are sealed, and

e inflatable devices that do not use a non-return valve.

The requirement for annual inspections for amusement devices is retained given the
combination of worker and public health and safety risk to be managed. For those
jurisdictions that do not require an annual or periodic reporting of amusement devices
(Victoria, WA, Tasmania and the ACT) the change will impose an additional
administrative burden. Noting that operators will minimise costs by having inspections
completed where it best suits (e.g. in a capital city rather than in a remote location), the
inspection cost will depend on the type of amusement device and competent person
requirements. With a professional engineer generally charging between $150-$300 per
hour, an average inspection cost may be around $1000 for approximately four hours
work. The competency requirements for plant inspections have been clarified so that
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only a competent person who holds appropriate qualifications can conduct the
inspection.

General comments

Safe Work Australia has agreed to:

clarification of lasers that can be used in construction work as per the classes
defined in the relevant Australian Standard, which is anything but classes 3B and 4

clarification of the requirements for roll-over protective structures (ROPS) for
earthmoving equipment to exclude smaller items of plant not designed for a seated
operator

limit the referencing of technical standards in regulations and include these in
Codes of Practice, although some are retained for definitional purposes, particularly
in Schedule 5 (e.g. boiler and pressure vessels)

the provision of a separate regulation to meet the work requirements of arborists
and exclusions from the requirements to use a workbox, and

more consistent record-keeping requirements across the regulations, including for
plant.

The revised model WHS Regulations include:

a definition that excludes plant that relies exclusively on manual power for its
operation and is designed to be primarily supported by hand

upstream duty holder obligations to provide safe plant, including for designers,
manufacturers, suppliers and importers, including the exchange of information and
information on second-hand plant

duties for persons with management or control of plant at a workplace to manage
risks and to maintain and inspect plant in accordance with the manufacturer’s
instructions

requirements to ensure that plant has suitable guarding, operational controls,
emergency stop controls and warning devices

the registration of selected plant items for a five-year period with a registration
renewal then required

competency requirements for the person who inspects high risk plant, items of plant
for registration and verification of plant designs for registration

specific regulations covering types of scaffolding, its erection and inspection by a
competent person before use, and its safe management

specific requirements applicable to the design, manufacture, operation and
maintenance of amusement devices, with an annual inspection and maintenance to
be in accordance with the manufacturer’s instructions or maintenance manual
prepared by a competent person

control of risks for specific plant such as powered mobile plant, mobile cranes and
tower cranes, industrial lift trucks, plant that lifts or suspends loads, lifts, scaffolds,
pressure equipment, industrial robots, lasers and amusement devices, and

requirements for record keeping for specified types of plant and technical standards
used in the design of plant that are more consistent across the regulations.
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Overview of impacts

The proposed model WHS Regulations for plant will maintain the current standards
outlined in the National Standard for Plant and capture some additional registrable
plant that has been introduced to the workplace since the National Standard for Plant
was published. Static concrete placement booms (not just truck-mounted concrete
placing units with booms), self-erecting tower cranes and prefabricated formwork have
now been included.

Under the model WHS Regulations plant registration will be recognised nationally. This
formal recognition process should result in a reduced registration and cost burden for
businesses operating the same item of mobile plant in multiple jurisdictions. The
alignment of plant registration requirements nationally will result in consistent
obligations to register plant that is of higher risk and to manage the associated risk. For
Queensland and Tasmania there will be a reduction in the number of plant items that
currently require registration and related administration. The ACT will need to transition
existing requirements (e.g. under the Machinery Act and Regulations) to work health
and safety arrangements.

Item registration will be for five years, with a renewal then required to enable
monitoring of plant and its location. The move to a five year annual registration process
significantly reduces costs to businesses in Queensland and NSW that are currently
required to pay a fee for annual registration renewal.

In NSW, the current annual fee is generally $65 per plant item. Noting that five-year
registration fees are yet to be set by jurisdictions but that they are to be cost recovery
based and may remain similar in scale, a fee saving for a single item of plant could be
up to $260 over 5 years. For Queensland registration renewal fees range from $47
(service lift) to $1324 (boiler with a heating surface of more than 2000 m®). Fee savings
for a single item of plant will range from $188 to $5296 over five years, depending on
the type of plant.

Further savings will be achieved in these jurisdictions in the reduced time to prepare
and lodge registration renewals. There will also be a reduction in the regulators’
administrative burden from reduced registration processing requirements as a result of
moving from annual to five-yearly registration renewal.

There will be minimal change for Victoria as it currently has a five-yearly registration
renewal. As SA, WA, Tasmania, NT and the ACT do not require regular registration
renewals there may be additional costs for businesses in these jurisdictions from five-
year renewal requirements. Given the current requirement in these jurisdictions to
re-register if there is an alteration, relocation or change of ownership relating to the
plant item, the additional cost may be minimal for a number of businesses depending
on how they use their plant. Similarly, businesses in NSW and Queensland that
relocate or alter their equipment at least annually will not receive a material benefit
from the change from an annual to five-yearly renewal.

Queensland and Tasmania will also have a small reduction in the number of items that
are required to be registered including air-conditioning towers and mine winders, which
will reduce regulatory impact for businesses with those types of plant. There will be
reduced administrative requirements for Commonwealth businesses because
registration is recognised in all jurisdictions. In the ACT, which does not have plant item
registration, there will be an increase in administrative requirements. However, given
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the significant reduction in registration requirements in Queensland and NSW, the
overall assessment is a reduction in administrative burden nationally for duty holders
from the status quo.

All jurisdictions have scaffolding requirements although these may be contained in non-
work health and safety legislation. Given the legislative requirements and that industry
currently applies Australian Standard technical requirements, inspections should
already occur at regular intervals not exceeding 30 days. The ACT has advised there
will be minimal impact relating to scaffolding as the proposed requirements are similar
to those already existing. Although Tasmania does not have any specific work health
and safety scaffolding regulations, it is expected that the impact for Tasmania will be
minor as certification and regular inspection is already a requirement for scaffolding
which must be erected and informed by technical standards to meet the general work
health and safety duty under the Act.

The inclusion of regulations for amusement devices will have an impact on those
jurisdictions that do not currently register devices in the same way as SA. Victoria and
NSW currently have different criteria for registering certain devices including inflatable
devices. For those jurisdictions that do not require an annual or periodic reporting of
amusement devices (Victoria, WA, Tasmania and the ACT) the change will impose an
additional administrative burden. The exclusion of certain devices and structures from
registration will have the effect of reducing some of the regulatory burden expected in
those states. Given that most owners of mobile or portable amusement devices already
register their equipment in the jurisdiction with the most stringent requirement (SA), the
additional cost burden should only extend to any costs for annual inspection. Noting
that operators will minimise costs by having inspections completed where it best suits
(e.g. in a capital city rather than in a remote location), the inspection cost will depend
on the type of amusement device and competent person requirements and is
estimated, on average, to be around $1000 for each inspection of each item of plant.
This could be a significant impost for small operators, such as carnival operators, who
have a number of items.

A RIS prepared by Access Economics in 2006 considered a number of revisions to the
National Standard for Plant. This RIS projected that a revision that achieved a
consistent approach across all jurisdictions would result in lower costs to businesses.

In an economic impact analysis undertaken for the National Standard for Plant it was
considered that:

... uniform plant regulations would eliminate unnecessary costs of
complying with differing State regulations; remove restrictions on
competition between firms based in different States; reduce inefficiencies in
important inputs to production such as the movement of plant, labour and
capital between states and territories; reduce the need to unnecessary firm
structure based on individual jurisdiction’s regulations and enhance
technological innovation. It was estimated that there may be a reduction of
24 per cent in the level of plant-related accidents.

Overall, the direct work health and safety benefits expected from employers
complying with the National Standard are estimated at $1 468.7 million
undiscounted and $876.1 million when discounted over 10 years. In
addition, there will be substantial indirect benefits. These may range from
$1 468.7 million to $7 810.1 million undiscounted, or from $876.1 million to
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$4 658.8 million discounted. Furthermore, there may be a further $100
million savings in social security payments.

It is also considered that greater flexibility for designers will be a benefit but it is difficult
to quantify the impact on the cost of future designs or the safety outcomes achieved.

The most significant benefit of the proposed model WHS Regulations for plant is the
move to a five-yearly annual plant item registration process. This will mean reduced
administrative requirements for both Commonwealth and Queensland employers.

The proposed regulations are expected to result in uniform registration arrangements
and coverage of safety for workers nationally. This also provides a benefit by reducing
confusion around differing regulatory requirements.

6.8Construction work

What is the risk?

The constantly changing nature of construction work distinguishes it from other types of
workplaces. Structures change in height and breadth, excavations are made and filled
and high risk plant and hazardous substances are used at various stages of this work.
Most tasks involve manual work. Different hazards and risks can emerge on a daily
basis and sometimes instantly. These patrticular features of the construction industry
contribute to the high levels of risk and are reflected in high claims figures in the
industry.

The personal and economic costs of workplace incidents occurring in the construction
industry are high. This industry has an annual average of 13 800 compensated cases
where workers have had one week or more absence from work. A typical
compensation case costs $6600 in direct workers’ compensation payments, totalling
$400 million annually.

The construction industry also represents a significant proportion of workers’
compensation costs, with an estimated total of 49 900 cases per year. The total annual
economic loss is estimated at $2.36 billion.*

What are the current jurisdictional regulations?

All jurisdictions currently require risks associated with construction work to be managed
so far as is reasonably practicable by eliminating the risk or, if that is not reasonably
practicable, by minimising the risk so far as is reasonably practicable.

Because a national approach has been taken to regulation in this area under the
National Construction Standard a number of jurisdictions have relatively consistent
provisions on:

! Report on Work-Related Injuries 2005-06, 6324.0 Australian Bureau of Statistics, 20 December 2006 pp 3,5
http://www.ausstats.abs.gov.au/Ausstats/subscriber.nsf/0/4C1F7A19EF4AAEEA9CA2572490018107D/SFile/63240_2
005-06.pdf
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designer duties for structures and in some cases corresponding ‘client duties’
(Queensland and WA only)

SWMSs for ‘high risk construction work’, and

principal contractor duties and in particular certain coordination duties for
‘construction projects’.

These include:

Commonwealth—Occupational Health and Safety (Safety Standards) Regulations
1994 (Cth), Part 12

New South Wales—Occupational Health and Safety Regulation 2001 (NSW),
Chapter 8

Queensland—Workplace Health and Safety Regulation 2008 (Qld), Part 20
Victoria—Occupational Health and Safety Regulations 2007 (Vic), Part 5.1

Western Australia—Occupational Safety and Health Regulations 1996 (WA),
Division 12 of Part 3

Northern Territory—Workplace Health and Safety Regulations (NT),
regulation 133A.

Key differences between these jurisdictions include:

the meaning of ‘construction work’ and in particular the treatment of maintenance
work and the application to fixed plant

the threshold for principal contractor duties. This is expressed as a monetary
threshold in NSW ($250 000), Victoria ($250 000) and Queensland ($80 000),
rather than as a minimum number of workers on-site as per the National
Construction Standard

the circumstances in which a principal contractor must be engaged being broader in
NSW. The monetary threshold identified above is not the only trigger for ‘principal
contractor’ duties

designer/client duties only prescribed in construction-specific regulations in
Queensland and WA

certain co-ordination duties applying to principal contractors in Queensland and the
Commonwealth (e.g. amenities and housekeeping), and

additional site security requirements applying to construction workplaces in NSW.

Of the other jurisdictions:

South Australia—Occupational Health, Safety and Welfare Regulations 2010 (SA),
Division 10 of Part 6, establishes requirements for safety supervisors

Tasmania—Workplace Health and Safety Regulations 1998 (Tas), Part 4
Division 11, makes provision for ‘responsible officer’ appointments, and

ACT—Work Safety Regulation 2009 (ACT), Part 9 makes provision for general
construction induction training. The National Construction Standard has been
adopted in the ACT as the Work Safety (National Standard for Construction Work)
Code of Practice 2010 (ACT).
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What is the problem?

There is a National Construction Standard but differences in implementation mean
there is no true national approach to regulation in this area.

Significant differences relate to:
e how ‘construction work’ should be defined
¢ when principal contractor duties should apply, and

e whether client duties should apply.
Differences may hinder cross-border construction projects.

Harmonisation in this area at the regulatory level would provide the same protection for
workers across all jurisdictions and lessen confusion around regulatory requirements
across workplaces and jurisdictions.

What was proposed?

The draft model WHS Regulations released for public comment were based on the
National Construction Standard, but also had regard to how jurisdictions have
implemented this National Standard in their regulations. In summary, the draft model
WHS Regulations provided for:

¢ designer/client duties in relation to ‘structures’
e managing risks to health and safety arising out of construction work
e SWNMSs for ‘high risk construction work’

e appointment of ‘principal contractors’ for ‘construction projects’—that is, a
construction project that involves construction work—if the cost of the construction
work is $200 000 or more, and

e coordination duties for principal contractors including requirements for the
preparation of work health and safety management plans (WHS management
plans) to coordinate construction projects and requirements to coordinate facilities
and other matters requiring coordination on-site.

The proposed regulations applied to or in relation to ‘construction work’ (as defined),
meaning certain kinds of work carried out on ‘structures’. The term ‘structure’ is defined
under the model WHS Act as anything that is constructed, whether fixed or moveable,
temporary or permanent and including buildings, masts, towers, framework, pipelines,
transport infrastructure and underground works (shafts or tunnels), any component of a
structure and part of a structure.

SWMS were proposed to document processes for identifying and controlling health and
safety hazards and risks of ‘high risk construction work’.

SWMS would be required to describe the controls to be used for carrying out ‘high risk
construction work’ safely and how they would be implemented. ‘High risk construction
work’ was defined to include certain high risk activities including but not limited to work
on trenches, shafts and tunnels and work involving demolition, asbestos, explosives
and tilt—up or precast concrete.
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Under the draft model WHS Regulations a SWMS would have to be prepared before
‘high risk construction work’ begins and must:

¢ list the type of high risk construction work being done
e state the health and safety hazards and risks arising from that work
e describe how the risks will be controlled, and

e describe how the risk control measures will be put in place, monitored and
reviewed.

The work must then be done in accordance with the SWMS.

WHS management plans were proposed as high level documents for larger
construction projects which contain the key information about work health and safety.
The most important role of these plans would be in coordinating site safety information
and ensuring the accessibility and currency of the information.

The proposed model Code of Practice for facilities for construction sites set out the
minimum standard of facilities including change rooms, meal rooms, toilets and
sanitation, washing, showers, drinking water, and safe keeping of tools and personal
belongings.

Public comment, final proposal and rationale

Public comment focussed on key threshold issues including the scope of ‘construction
work’, the proposed threshold for principal contractor duties and the proposed
application of principal contractor duties to all construction industry sectors including
the housing construction sector.

Scope of ‘construction work’

Comments included:

e the meaning of ‘construction work’ is too broad as it picks up sectors that are not
traditionally considered to fall within the construction industry

o in particular, the proposed application of the provisions to maintenance
work on ‘fixed plant’ such as electricity generating plant and manufacturing
plant is strongly opposed

e in relation to the exclusion for ‘testing, maintenance or repair work of a minor
nature’ it is submitted the exclusion should be extended to cover:

o routine testing, maintenance or repair work, and

o ‘minor’ installation work of essential services (see regulation 6.1.1(2)(e)).

Trigger for principal contractor duties

Comments included:

e the proposed $200 000 trigger for principal contractor duties is poorly conceived,
too low and lower for example, than the threshold that currently applies in NSW and
Victoria
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e some support for the proposed threshold (ACTU, CFMEU and others) but a variety
of alternative monetary thresholds are proposed by employer stakeholders
including: $250 000, $300 000, $500 000 and $1 million, with or without regular
indexing

e athreshold based on the number of workers on-site is more appropriate than a
monetary measure as this provides a risk-based approach and overcomes any
variations that may occur between jurisdictions based on different average building
costs, and

¢ blanket exclusions are proposed for the housing construction sector or alternatively
in relation to the construction of single-storey residential dwellings or other
exclusions based on the Building Code of Australia.

Safety function of SWMS

Comments included:

e criticism of SWMS as being an administrative control and commonly perceived as
‘more paperwork’

e content requirements for SWMS and WHS management plans should be as simple
as possible to ensure that these kinds of control plans are understandable and
actually used by workers on the ground

o requirements for SWMS leave little room for adjustments to respond to
unforeseen circumstances

o further guidance should be provided on how SWMS work where complex
subcontracting arrangements are in place.

To reduce regulatory impact it is proposed that a standard SWMS template may be
prepared and published in a Code of Practice or other guidance material.

An alternative to adopting aspects of the National Construction Standard in regulations
would be for these jurisdictions to use non-regulatory measures such as Codes of
Practice, information, and targeted activities to assist compliance.

Some jurisdictions have noted that non-regulatory approaches have already been
attempted in construction, and have produced unsatisfactory outcomes. The Victorian
regulator reports that despite significant efforts over some years (involving the
production of guidance material, awareness raising and targeted enforcement
activities), there has been a lack of universal uptake by industry of SWMSs and
construction induction training. It notes that ‘Health and Safety Co-ordination Plans’—
re-badged WHS management plans under the proposed laws—are common in certain
industry sectors but this is because many public sector clients insist on them as part of
contracts.

Role of principal contractor on construction projects

Comments included:

e principal contractor duties may constitute a costly de-facto requirement for full-time
supervision at construction workplaces

o housing construction sector should be excluded from these requirements
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e additional co-ordination duties proposed for principal contractors force them into a
‘policing role’ which is not supported.

Prescribing specific controls—construction work

Comment included:

e unions generally support more specific controls be included at the regulatory level
rather than in a Code of Practice.

Site security requirements apply to construction workplaces

Comment included:

e Itis proposed that site security requirements should be a PCBU duty rather than a
principal contractor duty, consistent with general health and safety duties
(regulation 6.4.8(3)).

Code of Practice — facilities

General comments included that:

¢ the Code of Practice relating to construction facilities is unnecessarily prescriptive
and not clear or practical

e prescriptive requirements are problematic and inconsistent with current
jurisdictional requirements. For example the number of toilets required is more than
that required in Queensland and NSW but less than that required in Victoria

e arisk assessment approach to determine appropriate alternative arrangements is
preferred

¢ the regulatory requirements outlined in the draft Code of Practice would increase
the cost of amenities for duty holders. For example, requirements for connecting
hot and cold water will cost $300 each time the site shed is moved to a new job.
The requirement to hire a meal room for the duration of a project may cost an
additional $2000.

Requirements for SWMS and principal contractor duties are generally supported
consistent with the current National Construction Standard and the underlying analysis
for that National Standard, subject to the following proposed amendments.

Scope of ‘construction work’

The draft definition of ‘construction work’ is based on the National Construction
Standard, but also takes into account how that definition has been adapted to fit into
regulatory frameworks, particularly in NSW, Victoria, Queensland and WA. Current
definitions are not extracted here because of their length.

The proposed definition is broadly consistent with the current position in a number of
jurisdictions that have adopted the National Construction Standard and is arguably
most closely aligned with the Victorian model. The Victorian model covers certain
maintenance, subject to an exception for ‘routine or minor testing, maintenance or
repair work performed in connection with a building or structure’. The Queensland
model however does not refer to maintenance activities at all.
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There is an argument that ‘regulatory creep’ in this area has meant that work not
traditionally considered to be construction work has been inappropriately captured
under construction regulations. This concern has been raised by a number of industry
sectors, particularly the manufacturing sector, which includes electricity generation.

It has also been submitted by a number of employer stakeholders that risk control
measures developed specifically for the construction industry should not be extended
to other industries without sound reasons for doing so. It is also submitted that the
proposed regulations are a poor fit for non-construction industries as requirements for
principal contractors and related duties have no intuitive application. This outcome is
considered to be problematic because the duties have been specifically formulated for
the traditional construction industry due to the high risk nature of the work, including the
temporary nature of many construction workplaces.

In response to these comments, amendments are proposed to ensure that the
regulations do not apply generally to work carried out on plant except where the work
involves the coordination of multiple contractors, which gives the workplace the same
risk profile as a traditional construction workplace.

Some concerns have been expressed around the scope of the proposed exception for
‘testing, maintenance or repair work of a minor nature’ and it is noted that the proposed
exclusion should be extended to cover:

e routine testing, maintenance or repair work, and

¢ ‘minor’ installation work of essential services (see regulation 6.1.1(2)(e)).

It is proposed that further guidance about the scope of the exclusion for ‘testing,
maintenance or repair work of a minor nature’ will be provided in Codes of Practice and
guidance material. Given the diversity of construction activities that exist further
prescription around this area is not practicable in regulations.

The proposal to extend the proposed exception in the manner sought is not supported.
The proposal is inconsistent with the policy position in the National Construction
Standard. It is also considered that extending the proposed exception as proposed
would introduce ambiguity and give the exception an unintentionally wide scope. For
example, if ‘routine’ activities were to be picked up there is an argument that most
maintenance and testing activities would be excluded regardless of the risks involved.

Trigger for principal contractor duties

The proposed trigger for principal contractor duties is a monetary amount of $200 000
which is lower than the threshold that applies in NSW and Victoria. Stakeholders are
divided over the level of this threshold.

Based on public comment it is proposed that the threshold be increased to $250 000 to
reflect the current policy position in NSW and Victoria. The revised figure would be
subject to review as part of the five-yearly reviews of the model work health and safety
laws.

The monetary threshold is intended to be a proxy for the complexity of a construction
project. It is considered that the proposed revised threshold is appropriate in the
context of national consistency and achieves a fair balance between a regulated
solution and fair work health and safety protection across construction industry sectors.
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The intention is to exempt the smallest construction workplaces where coordination
problems are not a significant issue.

It is noted that several jurisdictions including the Commonwealth, WA and NT apply the
threshold under the National Construction Standard—that is, five persons working or
likely to be working on a construction site.

Safe Work Australia has considered the submissions that both kinds of thresholds, both
monetary and based on a head count, are workable. On balance it was considered that
the dollar value for a construction project is a preferable threshold as it is transparent
and unambiguous. It is the type of threshold currently used in NSW, Victoria and
Queensland.

Safety function of SWMS

SWMS have a clear safety function in providing workers with SWMS to follow and a
corresponding entitlement to follow them. Concerns that content requirements for
SWMS will make them cumbersome and unusable are noted but not agreed. It is
considered that the performance-based nature of this duty will allow either a short
document or more detail, whichever is more appropriate depending on the
circumstances.

Greater coordination will be required on larger sites with complex subcontracting
arrangements in place. It is envisaged that guidance material will be developed to
further explain practical ways of meeting the proposed requirements in the regulations.

Concerns about the flexibility of SWMS in the context of dynamic construction
workplaces are noted. It is considered that further work can and should be done to
explain ‘best practice’ for preparing SWMS to ensure they are practical and effective.
For example, guidance could be provided about framing statements around ‘working
safely’ rather than ‘working to rule’ or ‘rule compliance’ if appropriate.

Submissions for exemptions e.g. for the residential housing construction sector are
noted but not supported. The object underpinning the National Construction Standard
is to create a uniform set of requirements across the industry and nationally. Exempting
certain sectors from the requirements would be inconsistent with this commitment. In
reaching this decision regard was had to the flexibility provided by the performance-
based approach to regulation.

Role of principal contractor on construction projects

An exemption from principal contractor duties for the residential housing construction
sector is not supported.

As explained above the proposed policy is risk-based not sector-based. The larger the
site, the greater the potential for hazards and risks. Larger sites such as those of major
project builders engage more people at any one time as well as overall and a greater
number of trades.

Larger sites are also more likely to use heavier plant and have more workers operating

at heights. This increases the possibility of breakdowns in the understanding of
hazards and risks and the measures required to control those risks.
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Coordination of work to ensure management of risk is further complicated by staggered
commencement and conclusion of individual stages of a construction project, high
turnover of works in the construction industry and the temporary nature of construction
workplaces. A risk control for one site will not necessarily work for the next.

Role of principal contractor on construction projects—residential housing construction

For this reason concerns raised by a number of stakeholders in the residential housing
construction sector that a PCBU ‘producing housing projects that are regularly similar
in building process and impose a lower risk due to the regularity of the work, do not
need and would not benefit from [the proposed control measures]’ is not agreed.

Concerns raised by the residential housing sector that the requirements may require
principal contractors to maintain a full-time presence on housing sites are noted. That
is not however what the proposed regulations state. It is envisaged that sector-specific
guidance material will be developed to explain what is required by the relevant
provisions in a practical sense.

Concerns that additional coordination duties proposed for principal contractors at
regulation 6.4.8 converts coordination duties into full-time ‘policing’ duties were noted.
However this characterisation of the duties is not agreed.

It is considered that the relevant provisions provide more specific guidance about how
to comply with the general duty to consult, cooperate and coordinate under clause 46
of the model WHS Act. It is anticipated that specific guidance material will be
developed with practical examples of how these duties apply in different kinds of
construction workplaces.

Prescribing specific controls—construction work

Union stakeholders would prefer the content around some additional specific controls
for the industry to be included in regulation rather than a Code of Practice.

It is considered that the proposed regulations strike the right regulatory balance. In
general the proposed policy is to draft regulatory requirements as performance-based
requirements where possible and add specific controls where there is only a single
well-accepted and widely-applied measure used for controlling specific risks.

Where there are options for controlling specific risks it is considered that more
expansive advice can and should be provided in Codes of Practice or other guidance,
including advice that can be tailored to specific circumstances.

Site security requirements apply to construction workplaces

It is considered that site security requirements should be a PCBU duty rather than a
principal contractor duty consistent with general health and safety duties
(regulation 6.4.8(3)).

In re-drafting this requirement careful consideration was given to the scope of the duty
and it is proposed that the duty be qualified by what is reasonably practicable.

This will ensure that duty holders take a risk-based approach to determining the level of
site security required at each construction workplace.
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Code of Practice — facilities

In response to public comment it was considered that the best approach to developing
this Code of Practice is to incorporate the key principles for the provision of facilities in
the draft Code of Practice: Managing Risks for Construction Work and provide specific
examples that explain how PCBUs can determine what facilities should be provided at
their workplace. This approach will also provide an option to develop additional
industry-specific guidance material.

Overview of impacts

The requirements in the general construction model regulations are consistent with the
current National Construction Standard. The National Construction Standard has been
implemented in the work health and safety regulations of a number of jurisdictions
including the Commonwealth, NSW, Victoria, Queensland, WA and NT. Designer/client
duties as required by the standard however, have not been implemented uniformly in
these jurisdictions. The ACT has implemented the National Construction Standard
under a Code of Practice. Regulatory impact will be lower in these jurisdictions relative
to the other jurisdictions.

Jurisdictions that have not implemented the National Construction Standard in regulations

The regulatory impact will be higher in those jurisdictions that have not implemented
the National Construction Standard in their regulations—that is, SA and Tasmania.
Regulatory impact will also be higher in the ACT which has given the National
Construction Standard Code of Practice status in that jurisdiction.

Key changes will include mandatory requirements to prepare SWMS for ‘high risk
construction work’ and also principal contractor duties to coordinate construction
projects, including the preparation of WHS management plans. This will impose some
additional compliance costs on effected businesses in these jurisdictions.

Some estimated costs of these requirements are published in the Victorian RIS - the
Proposed Occupational Health and Safety Regulation 2007 and Equipment (Public
Safety) Regulations 2007 and may be relevant in this context.

The Victorian regulator estimates that:

o tis likely to take three to four days to develop an initial SWMS template

¢ once developed it is likely to take 10—30 minutes to tailor a generic SWMS for a
specific project

e the average cost of one hour including set-up and on-costs is considered
appropriate.

Trigger for principal contractor duties

Currently NSW and Victorian work health and safety laws trigger principal contractor
duties to prepare WHS management plans and certain other duties for ‘construction
projects’ costed above $250 000. In Queensland, the relevant monetary threshold is
$80 000. Calculations for costing ‘construction projects’ vary across these jurisdictions.
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Other jurisdictions including the Commonwealth, WA, NT and the ACT rely on a trigger
of five or more workers at the workplace, which is consistent with the National
Construction Standard.

It is proposed that the trigger for principal contractor duties under the model work
health and safety laws be set at $250 000, consistent with the current position in NSW
and Victoria. This trigger imposes the following requirements:

o the duty to ‘appoint’ a principal contractor for the construction project—a default
appointment will apply if this is not done

¢ the principal contractor duty to prepare a WHS management plan for the
construction project, and

e additional coordination duties as set out in the proposed regulations.
As this is the current threshold in NSW and Victoria, no regulatory impact arises.

In Queensland the monetary threshold will increase from $80 000 to $250 000.
Increasing the threshold means that fewer sites will be covered by the regulations. This
will reduce the regulatory impact on Queensland businesses.

Businesses in WA, NT and the ACT will change how they assess if the requirements
are triggered from calculating the number of workers on a project to calculating the
project cost.

In these jurisdictions the proposed change may mean that more construction work falls
within the definition of ‘construction project’ for which a principal contractor must be
appointed, and in relation to which additional coordination duties will apply. Increases
in regulatory impact are difficult to determine because it is not clear how many duty
holders already voluntarily apply these controls for the relevant kind of work.

Some stakeholders in WA, NT, the ACT and the Commonwealth disagree with the
proposed change to their current threshold, particularly the shift away from the ‘five or
more workers’ trigger for principal contractor duties to a monetary threshold. They
submit that the proposed approach is not risk-based and inconsistent with the National
Construction Standard. Concerns have also been expressed that the proposed
increase in the monetary threshold from $200 000 to $250 000 will only make a minor
difference to the projects that are captured within the threshold test.

Overall, the change to the trigger will have minimal impacts on businesses in NSW and
Victoria as these jurisdictions currently apply the proposed trigger of $250 000, and it
will reduce compliance burden in Queensland, which has a lower monetary threshold.
However, the impacts on the other jurisdictions that have a threshold based on the
number of workers on—site will involve a trade-off. Although a monetary threshold is
clear and relatively easily estimated, it is arbitrary and less relevant to the underlying
reason for the requirement than a worker based trigger, which provides a more risk-
based approach. Inconsistency with the National Construction Code could also be
considered undesirable given it already regulates in this industry on a national basis.

Record keeping—SWMS, WHS management plans etc.

There may be additional regulatory impact arising from requirements to prepare and in
some circumstances keep copies of SWMS and where applicable WHS management
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plans. SWMS describe what controls will be used to do high risk construction work
safely and how they will be implemented.

Based on evidence from Victorian WorkSafe inspectors, it is estimated that it will take
two hours to prepare an initial SWMS. Given the repetitive nature of SWMSs and over
time the access to available generic base documents, the average time taken to
prepare these statements is likely to be lower. During focus group discussions held in
developing the current Victorian regulations, stakeholders indicated that it may take
three to four days to set up an initial SWMS template, but once this has been prepared,
it may take just 10—-30 minutes to tailor generic statements for specific projects.
WorkSafe Victoria therefore considered an average cost of one hour (which includes
average set-up and variable costs) to be appropriate.

SWMS and WHS management plans must be generally kept for the duration of the
relevant construction work or, if a notifiable incident arises out of the work covered by
any of these instruments, for two years.

Requiring the prescribed information for the duration of the relevant construction work
is considered to be consistent with the nature of the duty. There is no point in requiring
the information to be obtained if it is not made available to all relevant persons on the
ground for the duration of the work. This type of record-keeping requirement is an
important part of ensuring safety outcomes.

The two-year record-keeping requirement is proposed to ensure that all relevant
information relating to ‘notifiable incidents’ as defined under the model WHS Act is kept
and available to investigators for an appropriate period of time. The two-year
record-keeping requirement will only apply in a small proportion of cases where a
‘notifiable incident’ arises out of the relevant work.

Requirement to appoint principal contractor

Jurisdictions including WA and the Commonwealth do not include ‘appointment’
provisions for principal contractors. These jurisdictions may experience some
increased regulatory impact as a result of the introduction of appointment provisions
under the proposed laws. These provisions are considered to be essential in ensuring
certainty about the identity of the principal contractor for a construction project for
purposes of the proposed work health and safety laws. Although the proposed process
involves taking an additional step there is no requirement for arrangements to be
documented. This permits businesses to satisfy obligations in the most cost-effective
way.

Principal contractor duties—additional duties

Victoria does not currently include additional principal contractor duties comparable to
those proposed in draft regulation 6.4.8. In their recent RIS process it was noted that
the regulator did not believe that these kinds of duties ‘would add a great deal to the
general duties under the OHS Act 2004’. For that reason regulatory impact is not
considered to be significant.
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Site security for construction workplaces

Not all jurisdictions currently include express requirements for site security at
construction workplaces.

The proposed duty for adequate site security at construction workplaces is not an
absolute duty to have all construction sites fenced regardless of safety outcomes. The
duty would only apply so far as is reasonably practicable. This means that in
determining what must be done to comply with the proposed requirement, all relevant
factors may be taken into account including the nature of the construction work being
carried out, its attendant hazards and risks, and the location of the site, for example the
proximity of the construction workplace to schools, shopping precincts and other places
frequented by children. It is proposed that site security requirements should be a PCBU
duty rather than a principal contractor duty, consistent with the general health and
safety duties of all relevant PCBUs.

It is difficult to quantify the regulatory impact of the proposed requirement as current
work health and safety laws either expressly or impliedly require adequate site security.
Many jurisdictions also have more detailed and prescriptive requirements under local or
building laws.

6.8.1 Excavation work
What is it?

Excavation work is inherently dangerous and regarded as high risk construction work.
Excavation failures occur quickly and this limits the ability of workers to escape,
especially if the collapse is extensive or is a trench.

The speed of an excavation collapse increases the risk associated with this type of
work and the consequences are significant as the falling earth can bury or crush any
person in its path. This can result in death by suffocation or internal crush injuries.

The magnitude of the consequences, particularly in relation to trench collapse,
highlights the need to protect workers and other persons working at or near excavation
sites.

Without careful planning and management an excavation site can be hazardous to all
persons in the vicinity of the construction work. Particular hazards identified in relation
to excavation work include:

¢ the depth of the excavation

¢ the nature of the strata including any previous disturbance and adjoining
excavations (soil variations creating the potential for the sides to collapse)

¢ the presence of water (from other sources)

¢ vibration which may increase the potential to collapse

¢ adjoining buildings and any load close to the edge of the zone of influence
e the exposure time

o the presence of existing underground services, and
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Information about incidents arising from excavation work is usually consolidated within
construction industry incident data. This means there is no data available that
specifically reports on injuries or fatalities arising out of excavation work.

What are the current jurisdictional regulations?

All jurisdictions currently require risks associated with excavation work to be managed
so far as is reasonably practicable by eliminating the risk, or if that is not reasonably
practicable, to minimise the risk so far as is reasonably practicable.

In addition to requirements for managing risks, excavation work may be further
regulated by requiring notification of certain high risk excavation work and also by
prescribing additional specific controls.

Notification requirements for prescribed excavation work

¢ Victoria (minimum three days notice)—Occupational Health and Safety Regulations
2007 (Vic), regulations 5.1.26-5.1.27

e South Australia (minimum 24 hours notice)—Occupational Health, Safety and
Welfare Regulations 2010 (SA), regulation 416

¢ Northern Territory (minimum seven days notice)—Workplace Health and Safety
Regulations (NT), regulation 26.

The intention is that only high risk excavations are notifiable, although different
approaches are taken as follows:

Notifiable Excavations

Victoria

‘Shaft’, ‘trench’ or’
tunnel’ if:

—the excavation will be
of sufficient dimensions
or depth to allow the
entry of a person

—there will be a risk to
the health or safety of
any person from the
excavation.

Exemptions apply,
including if the
excavation has already
been notified (via an
applicable permit) under
specified building laws.

South Australia

Excavation work if an excavation
formed by the work is more than

1.5 metres high when measured

from the bottom of the excavation
and:

—the excavation is capable of
permitting the entry of a person

—there is a possibility that a
person involved in the
performance of the work, or in the
vicinity of any excavation or
excavation work, could be injured
from a fall or dislodgment of soil
or rock.

Exemptions apply, including work
carried out by a public authority in
an emergency.

Northern Territory
Excavation work
requiring shoring
under the
regulations.
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Specific controls—excavation work

A number of jurisdictions have specific controls in their regulations for excavation work:

¢ New South Wales—Occupational Health and safety Regulation 2001 (NSW),
Part 8.5

e Northern Territory—Workplace Health and Safety Regulations (NT), regulation 145

¢ Queensland—Workplace Health and Safety Regulation 2008 (QId), Subdivisions 8,
9 of Division 3 of Part 20

e South Australia—Occupational Health, Safety and Welfare Regulations 2010 (SA),
Division 5 of Part 6

o Western Australia—Occupational Safety and Health Regulations 1996 (WA),
Subdivision 6 of Division 9 of Part 3.

These provisions generally cover requirements for managing risks in relation to
excavations including hazard identification and risk assessment, shoring in
excavations, measures to protect persons at risk due to excavations (including the risk
of mobile plant or materials falling into excavations), measures to protect the stability
of buildings near excavations and safe means of access to and egress from
excavations.

The Queensland provisions appear to provide the most detailed requirements for the
kinds of risk control measures that must be used in the prescribed circumstances.

SWMSs for excavation work are dealt with under the part dealing with construction
work generally.

Specific controls—‘Dial before you dig’ etc.

A number of jurisdictions require information to be obtained about the location of
underground electric cables before carrying out excavation work. These include:

¢ Occupational Health and Safety (Safety Standards) Regulations 1994 (Cth),
regulation 10.09

e Occupational Health and Safety Regulation 2001 (NSW), regulation 64(2)(d)

e Occupational Health, Safety and Welfare Regulations 2010 (SA), regulation 155
e Workplace Health and Safety Regulations (NT), regulation 126(2), and

o Workplace Health and Safety Regulation 2008 (QId), Part 20.

The Queensland requirements are the most comprehensive, requiring duty holders,
including principal contractors for construction projects, to:

e find out from appropriate sources what ‘underground services’ (i.e. not just electric
cables) are at or near the location where the work is to be done that could create a
risk if contacted or damaged

e obtain ‘prescribed information’ about each underground service from an appropriate
source

e ensure the information is recorded in writing, and
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e give the information to each relevant person who is to do excavation work at or
near the location of the service.

Record-keeping obligations also apply for the duration of the relevant construction
work.

What is the problem?

There is no national approach to regulating risks to health and safety arising out of
excavation work.

Jurisdictions may rely on notification requirements for certain high risk excavation work,
specific controls around high risk excavation work for example trenching, or a
combination of both. Most jurisdictions also have a ‘dial before you dig’ or similar duty
although the scope of this duty varies across jurisdictions.

Further harmonisation in this area would provide the same protection for workers
across all jurisdictions and lessen confusion around regulatory requirements across
workplaces and jurisdictions.

What was proposed?

Subject to certain exclusions, the draft model WHS Regulations released for public
comment proposed that five days notice be required of certain high risk excavation
work involving a ‘trench’, ‘tunnel’ or ‘shaft’ if:

e an excavation to be made by the proposed work is more than 1.5 metres high
(when measured from the bottom of the excavation), and either:

o the excavation is capable of allowing a person to enter, or

o there is a possibility that a person who is involved in carrying out the work
or is in the vicinity of the work or an excavation could be injured by a fall or
by the dislodgement of soil or rock.

Unlike the equivalent Victorian provision, five days notice was proposed rather than
three days.

Notification was not required if the excavation to be made by the excavation work was:
e amine or a bore to which the relevant local water laws apply

¢ made for the purpose of rescuing a person or the carrying out of any other
emergency response by an emergency service

¢ made for the purpose of carrying out other emergency work, or

¢ made use of as a place of burial or interment of the dead.

In making this proposal consideration was given to the rationale for the equivalent
Victorian requirement. This is published in the Victorian Regulatory Impact Statement

for the proposed Occupational Health and Safety Regulations 2007 and Equipment
(Public Safety) Regulations 2007.
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The draft model WHS Regulations also proposed that current relevant ‘underground
essential services information’ be obtained and considered prior to commencing
excavation work (regulation 6.3.8).

Public comment, final proposal and rationale

Following consultation it was decided that the notification for prescribed high risk
excavations be omitted (regulation 6.3.9). Other changes included imposing additional
specific controls around high risk excavation work and amending the ‘dial before you
dig’ duty to make it workable in practice.

Proposed natification requirement for certain excavation work

Comments included that:

¢ the proposed notification requirement would impose ‘a significant regulatory burden
which would not appear to add any value to safety’

¢ the proposed notification requirement is unworkable given the dynamic nature of
excavation work, and

¢ if retained, the notification requirement should be amended for greater consistency
with the equivalent Victorian regulation which for example has a shorter notice
period and does not apply if notification has occurred under building permit laws.

Consistent with the public comment it is proposed that the notification of high risk
excavation work be omitted (regulation 6.3.9).

To ensure there is no lessening of safety standards, it is proposed that specific controls
around excavations be included in the model WHS Regulations as outlined below.

Specific controls for certain high risk excavations

Comments included that:

e specific controls for high risk excavations should be considered in lieu of notification
requirements.

Given the risks of excavation work, it is proposed that the general duty to manage risks
be expressly stated to apply in relation to the risks arising out of excavation work. This
would not lead to any increased regulatory impact as it is simply a re-statement of the
duty that applies in relation to all construction work.

In addition, it is proposed that specific controls be prescribed to deal with trenches that
are at least 1.5 metres deep, consistent with equivalent regulations that currently apply
in Queensland. The proposed regulation is drafted as a performance-based
requirement and is considered to be a straight-forward application of the general duty
to manage risks.

‘Dial before you dig’

Comments included that:

e ‘underground essential services information’ may not always be available or reliable
so further consideration should be given to qualify the duty to obtain this.
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To address concerns about the availability and reliability of ‘underground essential
services information’ it is proposed that the duty be qualified so that duty holders must
take all reasonable steps to obtain this information. If they find out no relevant
information is available then no further steps need to be taken under the relevant
provision, although it would be expected that an additional risk assessment would need
to be carried out in these circumstances.

Overview of impacts

Proposed notification requirement for certain excavation work

Removal of the requirement to notify of excavation work means that the level of
regulatory impact anticipated in the Consultation RIS will not occur. For NT, SA and
Victoria which currently have excavation notification requirements, there will be a
reduction in regulatory burden.

Specific controls for certain high risk excavations

Additional specific controls around certain kinds of excavations are supported as
providing specific guidance on what must be done to carry out the relevant excavation
work safely.

As similar provisions are currently made in a number of jurisdictions and the controls
are a straight-forward application of the general duty, the regulatory impact is
considered to be neutral for NSW, Queensland, SA and NT.

Victoria, WA, Tasmania, ACT and the Commonwealth do not currently prescribe
regulatory requirements for supporting the sides of trenches similar to those proposed
in revised regulation 306(3).

The proposed regulation lists the only acceptable methods but allows duty holders to
choose the most appropriate method for their site. This allows businesses some
flexibility in meeting the requirements.

The proposed requirements are supported to ensure there is no decrease in current
standards in this area.

‘Dial before you dig’

The proposed ‘Dial before you dig’ requirement is supported as a straight-forward
application of general health and safety duties under the model WHS Act.

The proposed requirement could be perceived as increasing regulatory impact in those
jurisdictions that do currently have comparable duties in their work health and safety
regulations (i.e. jurisdictions other than Queensland).

Although costs may vary across service providers the common ‘Dial before you dig’
service is a free service that covers most utilities and provides the location of gas,
telecommunications, water and other services. To determine the location of
underground services before excavation commences all that is required is to call Dial
Before You Dig on 1100 or visit their website at www.dialbeforeyoudig.com.au.
Notification periods vary.
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The Dial Before You Dig website notes that it passes information on to the
underground utility owners and they will respond directly with the cable and pipe
location information, usually within a period of two days.

The increased safety benefits of prescribing this requirement in regulations are
considered to greatly outweigh any increase in regulatory impact.

In making this assessment consideration was given to the additional steps (and costs
incurred) that would need to be taken to carry out excavation work safely if the relevant
information about ‘underground essential services information’ was not available or not
obtained.

The potential costs of not carrying out this check were also noted, including large costs
if in the course of excavation damage is incurred to underground electricity power lines
or gas pipelines and implications for coverage under insurance policies, such as public
liability, if enquiries are not made and damage is incurred.

‘Dial before you dig—record-keeping requirement

There will be increased regulatory impact associated with the record-keeping
requirement for ‘underground essential services information’ obtained by duty holders.
It is proposed that a copy of this information be kept for the duration of the work or for
two years if a notifiable incident arises out of the excavation work.

Requiring the prescribed information for the duration of the work is considered to be
consistent with the nature of the duty. There is no point in requiring the information to
be obtained if it is not made available to all relevant persons on the ground for the
duration of the excavation work. This type of record-keeping requirement is an
important part of ensuring safety outcomes.

The two-year record-keeping requirement is proposed to ensure that all relevant
information relating to ‘notifiable incidents’ (as defined under the model WHS Act) is
kept and available to investigators for an appropriate period of time. The two-year
record-keeping requirement will only apply in a small proportion of cases where a
‘notifiable incident’ arises out of the relevant work.

6.8.2 General construction induction training

What is it?

General construction induction training provides persons entering or re-entering the
construction industry with basic knowledge of the requirements under work health and
safety laws, common hazards and risks at construction workplaces and information
about risk control measures.

General construction induction training generally means the approved unit of
competency CPCCOHS1001A ‘Work safely in the construction industry’. Not every
jurisdiction (e.g. WA) specifically references this course.

The National Construction Standard aims to protect persons from the hazards
associated with construction work.
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The National Code of Practice for Induction For Construction Work (National Code)
provides guidance to persons working in the general and residential construction
sectors on the types of induction training that may be needed to provide construction
workers with an awareness and understanding of common hazards at construction
workplaces and how they should be managed. The National Code was developed to
enable a consistent approach to construction induction across Australia and to allow
mutual recognition of training across jurisdictions.

The National Code is currently given effect in work health and safety regulations or
Codes of Practice in every jurisdiction.

It should be noted that site-specific construction induction training is beyond the scope
of this part.

What are the current jurisdictional regulations?

The National Code is currently adopted as follows:

e Commonwealth—Occupational Health and Safety (Safety Standards) Regulation
1994 (Cth), regulation 12.24

¢ New South Wales—Occupational Health and safety Regulation 2001 (NSW),
Part 8.2

¢ Victoria—Occupational Health and Safety Regulations 2007 (Vic), Division 3 of
Part 5.1

¢ Queensland—Workplace Health and Safety Regulation 2008 (Qld), Subdivision 4 of
Division 2 of Part 20; Subdivision 3 of Division 3 of Part 20; regulation 337

e Western Australia—Occupational Safety and Health Regulations 1996 (WA),
Division 11 of Part 3

e South Australia—On 15 August 2008 South Australia adopted the National Code as
an Approved Code of Practice. An Approved Code of Practice provides practical
guidance for meeting safety obligations under the law. It should always be followed
unless there is another solution that achieves the same or a better standard of
health and safety

¢ Tasmania—On 19 August 2009 a Code of Practice Induction for Construction Work
was gazetted and approved for use in Tasmania. This Code of Practice sets out the
requirements and timeframes for induction training for the construction industry and
also calls up the National Code of Practice

o ACT—Work Safety Regulation 2009 (ACT), Part 9, and

e Northern Territory—On 31 October 2009 the NT Code of Practice for Induction for
Construction Work (the Code) commenced as an approved Code of Practice in NT.
The Code provides practical guidance to employers in the construction industry to
assist in fulfilling their obligations around worker induction. The Code includes
arrangements for workers in the construction industry to complete the approved unit
of competency CPCCOHS1001A ‘Work safely in the construction industry’. The
National Code is incorporated into the NT Code.

Commonwealth laws prohibit duty holders from directing or allowing a person to carry

out construction work on a construction site unless the person has completed ‘a course
of occupational health and safety induction training relating to construction’. Nothing
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further is provided in this respect because the Commonwealth does not administer its
own general construction induction card scheme but relies on those of the states and
territories.

General construction induction training is generally required for those carrying out
‘construction work’. As this definition differs between jurisdictions, the scope of general
construction induction requirements also differs accordingly between jurisdictions.

Other key differences between jurisdictions are described briefly below.

In Victoria regulation 5.1.20 clarifies that general construction induction requirements
do not apply to:

e visitors to the workplace who are accompanied at all times by a person who has
received general construction induction training, and

e persons temporarily at the workplace to deliver plant, supplies or materials.

In Victoria a temporary 28-day exemption applies for new entrants to the industry
where their employer has ensured that an application for general construction induction
training has been made and paid for during the 28-day period. This is subject to certain
supervision and monitoring requirements (regulation 5.1.23).

In Victoria it is an offence for a person to refuse to accept a general construction
induction card (regulation 5.1.24).

In Queensland general construction induction requirements do not apply in relation to
construction work that includes work to repair a structure that is fixed plant, a ship or a
submarine (regulations 272, 300).

The National Code indicates that there may be activities that are not construction work
but are related to construction work where general induction training may be
necessary. It suggests the person in control of the construction project or work should
determine this by examining:

e the nature of the work to be carried out and the level of risk associated with those
tasks

e the circumstances in which the work will be undertaken, including the parts of the
site that the person is required or permitted to access, the stage of construction
during the period of such access and the level of direct interaction with the
construction process, and

e the level of supervision.

This guidance applies directly in those jurisdictions that directly reference the National
Code including SA, Tasmania and NT.

In the ACT a person commits an offence if they are on a construction site and do not
have a general construction induction training card (regulation 167).

This does not apply if:

¢ the person who has received the relevant training has applied under ACT or a
corresponding law for a general construction induction training card but a decision
has not been made on the application
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e the person is a visitor to the construction site and is, at all times while on-site,
accompanied by another person who has been inducted, or

¢ the person is temporarily on-site to deliver plant, supplies or materials.
How is general construction induction training delivered?

General construction induction training is delivered through Registered Training
Organisations (RTOs). In some jurisdictions (including NSW) the RTO must also be
approved by the regulator, in addition to registration requirements.

How long is the construction induction training valid?

General construction induction training lapses if the card carrier has not carried out
construction work for any consecutive period of two years or more in NSW and Victoria.

The National Code indicates that general induction training may need to be repeated
when the person with control of the construction work decides that there is a need for
re-training. It suggests this can be determined through supervision, incidents, risk
management or when a person re-enters the industry after an extended absence (e.g.
two consecutive years). This guidance applies directly in those jurisdictions that directly
reference the National Code including SA, Tasmania and NT.

Do records need to be kept?

In NSW a principal contractor must keep a copy of any relevant statement of general
induction training or a statement that the principal contractor is satisfied that the
training has been undertaken for three years after the project is completed. An
employer must also keep an equivalent record until three years after the employee has
ceased to be employed by the employer.

In Victoria an employer must make a record containing details of any general
construction induction training card in relation to each person employed to carry out
construction work and retain the record for the duration of the person’s employment
(regulation 5.1.25).

In the ACT an employer who engages a worker to carry out work on a construction site
must record certain details about the worker’s general construction induction training
(e.g. unique identifying number for the card) and keep the record for five years from the
later of:

e the day the construction work is completed, and

o the day the worker stops working for the employer.
What is the problem?

There is a National Code on construction induction training requirements but
differences in implementation mean there is not a true national approach.

This hinders cross-border construction projects particularly in regards to mutual
recognition of general construction induction training across borders.
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Significant differences relate to who must be trained. In general persons carrying out
‘construction work’ must have general construction induction training. Because the
scope of ‘construction work’ varies across jurisdictions, so too do requirements for
general construction induction training.

Harmonisation in this area at the regulatory level would provide the same protection for
workers across all jurisdictions and lessen confusion around regulatory requirements
across workplaces and jurisdictions.

What was proposed?

The draft model WHS Regulations released for public comment established the
framework for the following general construction induction training requirements:

e persons who propose to carry out construction work must have undertaken general
construction induction training

o if a person has not carried out construction work for the preceding two years then
their PCBU must ensure they re-take the training before carrying out construction
work

¢ PCBUs must ensure these requirements are met including by sighting construction
workers’ general construction induction cards as appropriate. If a worker does not
have the required general construction induction training then the worker's PCBU
must ensure the worker is provided with this training.

The draft model WHS Regulations made provision for the administration of a general
construction induction card scheme including mutual recognition of the cards across
borders. These provisions were drafted to leave administrative arrangements—
including who issues the card—up to individual jurisdictions. Issues including the
further accreditation of RTOs were considered to be jurisdiction-specific so
accommodation was made for this, as appropriate.

Transitional provisions were proposed to recognise current general induction cards
held by workers and to make it clear that re-training would not be required for all
construction workers on commencement of the new laws.

Public comment, final proposal and rationale

Requirements for general construction induction training

Comments included that:

e general construction instruction training does not lead to better safety outcomes,
and

e general construction induction training may be irrelevant to the work carried out by
a proportion of workers who are required to have the training. General construction
induction training requirements should not apply to work that is not normally
considered to be ‘construction work’.

Requirements for general construction induction training are supported consistent with

the current National Code and the underlying analysis for that Code of Practice subject
to the following proposed amendments.
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An alternative to adopting aspects of the National Code in regulations would be for
regulators to use non-regulatory measures such as Codes of Practice, information and
targeted enforcement activities. Under this approach regulators would rely primarily on
a Code of Practice to provide practical guidance to duty holders on how and when to
provide general construction induction training.

This alternative is not acceptable to those jurisdictions that have already translated the
National Code into their regulations rather than Codes of Practice. For example the Vic
RIS 2007 observes that ‘[n]Jon-regulatory approaches have already been attempted in
construction, and have produced unsatisfactory outcomes. Despite significant efforts by
[the regulator] over some years (involving the production of guidance material,
awareness raising and targeted enforcement activities), there has been a lack of
universal uptake by industry of ... construction induction training’.

Based on the experiences of these jurisdictions, maintaining general construction
induction training requirements as regulatory rather than Code of Practice requirements
is supported.

In reaching this assessment consideration was given to the need to ensure that
effective mutual recognition schemes may be put into place. This is only possible if the
requirements for general construction induction are regulated with appropriate checks
and balances to ensure the integrity of the scheme.

Scope of proposed general construction induction requirements

Concerns about the scope of the proposed definition of ‘construction work’ are noted
and are addressed in the part dealing with construction work generally.

Proposals to narrow the meaning of ‘construction work’ will narrow proposed general
construction induction training requirements correspondingly. This means for example
that the proposed requirements would not apply to work on ‘fixed plant’ except in the
circumstances explained in proposed regulation 290 of the draft model WHS
Regulations. The intention is to address ‘regulatory creep’ in this area and ensure that
general construction induction training remains meaningful and relevant to those being
trained and their PCBUSs.

It is noted that proposed Chapter 11 of the model WHS Regulations provides further
scope for exemptions.

Closer alignment with current Victorian requirements

Comments included that:

o clarification about the application of the proposed requirements to visitors to
construction workplaces is required, similar to the Victorian provisions, and

e provision should be made for temporary exemptions, similar to the Victorian
provisions.

It is considered that the persons that must have general construction induction training
is sufficiently clear and that any further guidance on this issue should be provided for in
relevant Codes of Practice or guidance material.
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Provision for temporary exemptions for new entrants to the construction industry is not
supported as it is considered that these are the workers who will most need and benefit
from general construction induction training.

Scope of proposed general construction induction requirements—permanent
employees

Comments included that:

e general construction induction training requirements should not apply to a PCBU’s
permanent employees.

It is noted that the National Code does not distinguish between workers engaged as
employees and those engaged as contractors in the manner proposed. Permanent
employees may be as mobile as contractors and work at multiple temporary
construction workplaces. For that reason the submission that proposed general
construction induction training requirements should not extend to permanent
employees is not supported.

Further clarification around duty holders for the duty to ensure a worker has been
trained

Comments included that:

e there is some confusion about the scope of regulation 6.5.2(1), particularly the
scope of the proposed duty of PCBUSs to their contractors or other workers within
their management or control.

It is proposed that regulation 6.5.2(1) be amended to clarify that PCBUs must not direct
or allow workers engaged by the PCBU to carry out construction work unless the
requirements for general construction induction training are met.

Other kinds of construction induction training—site- and task-specific

Comments included:

e Opposing views as to whether induction requirements should extend to cover site-
specific and task-specific construction induction training.

Further provision for construction induction training requirements including site- and
task-specific construction induction training was not supported for inclusion in this part
of the regulations. It is considered that these requirements can be variable and are
better provided for and explained in a Code of Practice.

Overview of impacts

Requirements for general construction induction training are supported as consistent
with the current National Code and its underlying analysis. The National Code has
already been implemented in all jurisdictions either at the regulatory or Code of
Practice level (noting the Commonwealth’s position as explained above). Regulatory
impacts will vary depending on how that has occurred.

A more consistent approach to construction induction training should remove any

current barriers to mutually recognising the training across Australia, leading to a
benefit for those organisations and workers that work across more than one
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jurisdiction. Consistency can only be guaranteed by making general construction
induction requirements regulatory rather than Code of Practice requirements.

Removal of the current temporary exemption available in Victoria for new starters could
have a negative impact for Victorian PCBUs due to delays in starting new workers.
While the training itself can be completed in a day, there may be a wait until the next
available course, which could be several days or even weeks. This brings Victoria in
line with all other jurisdictions and would also bring about potential improvements in
safety outcomes for young and inexperienced workers who are most at risk on
construction sites.

Scope of general construction induction training requirements

Strong concerns have been expressed about workers being required to undergo
general construction induction training that is of no relevance to their work. Proposed
changes to the definition of ‘construction work’ (explained in more detail elsewhere),
taken together with the scope for exemptions in proposed Chapter 11 of the
regulations, are intended to address these concerns.

Regulatory impact—shift from Code of Practice to regulatory requirements for some
jurisdictions

There may be some regulatory impact for those jurisdictions including SA, Tasmania
and NT that have implemented the National Code in Code of Practice material rather
than by way of regulations.

In these jurisdictions duty holders will have to comply with the regulatory requirements
and will no longer have the flexibility of seeking and implementing measures with
equivalent or better safety outcomes.

The NT regulator has advised that there has been a significant uptake of general
construction induction training in the NT which it considers is evidence that the impact
is minimal.

It is considered that a regulations-based scheme is preferred over a Code of Practice-
based scheme. An important benefit of a regulations-based scheme, with its checks
and balances, is that it may be designed to maintain the integrity of the general
construction induction card scheme by allowing regulators to intervene and take
appropriate action in the event of fraud. This is an essential part of establishing any
mutual recognition scheme.

There are currently around 877 000 card holders who have completed induction
training for construction work.

The cost for the issue of a construction induction card is provided below, noting that

where the cost is included in training the card is issued by the organisation providing
the training and not by the regulator.
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State/Territory Cost

Victoria $27

New South Wales $30

Queensland Included with the cost of the
training course

South Australia Included with the cost of the
training course

Western Australia Included with the cost of the
training course

Tasmania $10

Australian Capital $30

Territory

Northern Territory Included with the cost of the

training course

Overall compliance costs do vary but this is a result of local economic factors rather
than regulatory variation. Businesses in all jurisdictions face costs for the following
components:

course costs—for example from $67-$170 and upwards depending on the service
provider and whether the card is issued by the provider or the regulator

cost to issue the card—ranges from $0 where this is already included in the course
cost to $30 where the card is issued by the work health and safety regulator

costs to the business for replacement labour for workers taking time off work to
undertake the course—one day’s work. Based on the average weekly wage of
$1212 ($34.62/hour) for a construction worker, this could cost the duty holder
approximately $242 per day, and

costs of checking that workers engaged to carry out construction work have general
construction induction training, primarily by sighting their general construction
induction training card. This is negligible as it is completed during employment or
workplace inductions.

In terms of course costs, the cost may currently be higher for small businesses as
larger businesses may be able to access package deals and streamlined training
arrangements for their workers.

Compliance costs will vary across jurisdictions and may be broken up into the following
components:

course costs—for example from $67-$170 and upwards depending on the service
provider

costs of workers taking time off work to undertake the course, and

costs of checking that workers engaged to carry out construction work have general
construction induction training, primarily by sighting their general construction
induction training card.
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Only new entrants to the construction industry and those re-entering the industry after a
two-year hiatus will be required to undertake general induction training. This means
that costs associated with the training may be considered to be a ‘one-off’ cost. This
also means that the proposed training requirements will have a proportionately greater
regulatory impact on those businesses that engage a greater proportion of new
entrants to the industry.

Increased costs associated with shifting general construction induction training
requirements from Code of Practice to regulatory requirements are difficult to estimate
because a proportion of duty holders could be expected to be already providing the
general construction induction training requirements as per the Code of Practice
requirements, and others would still be required to meet the relevant standards by
providing the prescribed training or ensuring equivalent or better training outcomes.
The NT regulator however indicates that there has been significant compliance with
Code of Practice-based requirements for general construction induction training, which
means that regulatory impact could reasonably be expected to be minimal in that
jurisdiction.

In terms of course costs the impact of the proposed requirements on small businesses
may be higher than for larger businesses, which may have access to package deals
and streamlined training arrangements for their workers.

The impact on not for profit organisations is anticipated to be negligible as they do not
operate extensively in the construction industry.

Regulatory impact—workers re-entering the industry after a two-year break

Jurisdictions that do not currently require re-training after workers have a two-year
hiatus from the construction industry will also have increased regulatory impact with the
introduction of the two-year rule. This change is expected to be offset by improved
safety outcomes as workers who have been out of the industry for a prolonged period
are brought up to speed with current industry work health and safety standards.

Taking into account the nature, duration and costs associated with this kind of training
(noting the PCBU’s duty to ensure this training is provided), the proposed requirement
is not considered to be an unacceptable barrier to re-entry into the industry.

A refresher course is not proposed because of the short nature of this kind of training—
currently four to eight hours, depending on the service provider and jurisdiction.

Record-keeping requirements associated with general construction induction training

The proposed laws will not prescribe record-keeping requirements in this area e.g. a
record of evidence that a duty holder has sighted a construction worker’s general
construction induction training card. Further guidance about what is required to
demonstrate compliance may be explained in a Code of Practice or guidance material.

As record-keeping requirements are currently prescribed in NSW, Victoria and the

ACT, there may be a material positive regulatory impact by permitting businesses in
these jurisdictions to satisfy obligations in the most cost-effective way.

172



Harmonisation of WHS Regulations and Codes RIS

Regulatory impact—regulators

The proposal means that there will be increased regulatory impact on regulators in SA,
Tasmania and NT as these jurisdictions do not currently prescribe general construction
induction training as a regulatory requirement. The impact however will vary depending
on how each jurisdiction wishes to administer the underpinning card scheme. For
example it would be possible for arrangements to be put into place for the general
construction induction cards to be issued by the RTO providing the training, similar to
arrangements that currently apply in Queensland and WA.

Regulatory impact is considered to be minimal for NT where the regulator advises that
RTOs will continue to administer the card scheme, similar to arrangements that apply
in Queensland and WA.

6.9Hazardous Chemicals

6.9.1 Chemicals
What is the risk?

Many chemicals have hazardous properties and therefore have the potential to harm
the health and safety of people, property or the environment. Chemical hazards
regulated under work health and safety legislation can be separated into two broad
groups: those presenting hazards to health and those presenting physical hazards.

The effects of exposure to chemicals in the workplace are wide-ranging and can vary
from immediate effects such as mild skin irritation following dermal exposure or severe
acute poisoning following inhalation, to long-term effects such as cancer that develops
many years after the exposure incident. Risks from dangerous goods are generally
immediate, including ignition of a flammable liquid or gas or explosions of highly
reactive substances such as organic peroxides. These can have effects on the safety
of people, property and the environment.

Chemicals are used in many situations in workplaces and in work activities. Examples
include ingredients or intermediates used in the manufacture of human
pharmaceuticals, cleaning agents used in office kitchens or restaurants, pesticides,
paints and solvents as stock on shelves in a hardware store and agricultural chemicals
being applied or used on farms or other workplaces.

What are the current jurisdictional regulations?

All jurisdictions currently regulate workplace use of hazardous substances and
dangerous goods. In several jurisdictions dangerous goods are regulated through
specific dangerous goods legislation rather than under work health and safety
legislation. All current jurisdictional legislation is based on standards and Codes of
Practice developed by NOHSC, and provides obligations on manufacturers, importers
and suppliers to classify chemicals and prepare labels and material safety data sheets
(MSDSs). Existing regulations also provide obligations on employers or PCBUs to
manage risks, as well as other specific provisions to notify the regulator in certain
circumstances (e.g. for use of scheduled carcinogens, where health surveillance is
required or where dangerous goods exceed certain quantities).
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Jurisdictional hazardous substances and dangerous goods regulations utilise NOHSC
material as the basis for hazard classification for hazardous substances and the
Australian Dangerous Goods (ADG) Code for classification of dangerous goods.
Labelling and MSDS requirements also follow NOHSC publications. There is a high
level of consistency between current regulatory arrangements for workplace chemicals
across jurisdictions.

What is the problem?

Hazardous chemicals in the workplace can be classified as both hazardous substances
and/or dangerous goods. The separate regulatory regimes in Australia are based on
systems developed in the EU and by the United Nations respectively and then adopted
in National Standards and Codes of Practice developed by NOHSC. Both systems
have been in operation in Australia for over 25 years. The majority of hazardous
substances are also dangerous goods and vice versa. As a result chemicals are
subject to classification and labelling requirements of both regimes. This can result in
conflicting hazard communication and information about the hazards of the chemicals,
and creates uncertainty for manufacturers and users of the chemicals in terms of
complying with the different systems and ensuring that chemicals are handled safely in
the workplace.

The United Nations’ GHS was developed to allow for a single system for classifying
and communicating the hazards of all chemicals. The implementation of the GHS in the
EU and other countries including New Zealand, means that Australia is faced with
either maintaining a unique system of classification and labelling for workplace
chemicals or modifying the existing system to take advantage of the improvements and
advances of the GHS. If the former was the case, all manufacturers and importers of
workplace chemicals into Australia would be required to reclassify and relabel
chemicals to suit Australian requirements. A review of the workplace chemicals
framework by NOHSC proposed that a single regulatory system be developed for both
hazardous substances and dangerous goods.

The implementation of the classification and labelling approaches from the GHS was
considered the key issue in the proposed revisions to the workplace chemicals
frameworks in the Regulatory Impact Statement: Proposed Revisions to the National
OHS Framework for the Control of Workplace Hazardous Substances and Dangerous
Goods (2009 Chemicals RIS).The majority of other provisions relating to workplace
chemicals were consistent with those in existing state and territory regulations for
workplace chemicals, given that these are based on NOHSC regulatory instruments for
hazardous substances and dangerous goods. The 2009 Chemicals RIS identified a
number of problems with the existing chemicals regulatory systems. These are
summarised below:

¢ the two sets of regulations for hazardous substances and dangerous goods are
often inconsistent, resulting in unnecessary complexity and the potential for
duplication of effort for industry in complying

o there are increased costs involved in trading with countries using the GHS for
classification and labelling of chemicals

o there are increasing costs to Australia in maintaining its own unique classification
system once the EU had fully adopted the GHS

e GHS trade benefits will be foregone if Australia does not implement the GHS
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e not adopting the GHS into the workplace chemicals framework will prevent further
progress towards removing regulatory barriers to trade between Australia and NZ
for workplace chemicals including the Trans-Tasman Mutual Recognition
Arrangements, and

e agricultural and veterinary (agvet) chemicals labelling sometimes does not include
hazard information for critical hazards like carcinogenicity.

What was proposed?
The Consultation RIS and discussion paper

The model WHS Regulations were drafted to implement the previous policy agreement
to merge requirements for hazardous substances and dangerous goods into a single
regulatory instrument, and adopt the GHS as the basis for chemical hazard
classification, labelling and safety data sheets. This decision was supported by the
Regulatory Impact Statement: Proposed Revisions to the National OHS Framework for
the Control of Workplace Hazardous Substances and Dangerous Goods.

The policy approach for the majority of provisions in the model WHS Regulations is
consistent with previous policy agreements made under the NOHSC framework. The
draft model WHS Regulations for hazardous chemicals include requirements for:

e importers and manufacturers—relating to classification, safety data sheets, the
disclosure of ingredients, and packing and labelling of hazardous chemicals

e suppliers—relating to safety data sheets, packing and labelling of hazardous
chemicals and restrictions on supply of certain hazardous chemicals that are
carcinogenic

e owners, builders and operators of certain pipelines

¢ identifying hazards and controlling risk associated with hazardous chemicals,
including requirements for the storage and handling systems for hazardous
chemicals, labelling containers and pipework, safety data sheets, warning placards,
registers and manifests of hazardous chemicals

e control measures for hazards associated with ‘hazardous atmospheres’ and the
accumulation of flammable and combustible material

e health monitoring in certain circumstances

e prohibitions or restrictions on the use of certain hazardous chemicals, for example
certain carcinogens, and

¢ information, training and supervision.

For both dangerous goods notification and scheduled carcinogen authorisations, the
policy intent in the model WHS Regulations closely aligns with policy agreed in
previous NOHSC instruments for scheduled carcinogens and workplace dangerous
goods.

The proposed chemicals regulations reflect the policy decision made by Safe Work
Australia in July 2009 on the National Standard for the Control of Workplace
Hazardous Chemicals. The policy decision was to use this standard as the basis for the
chemicals part of the model WHS Regulations. Jurisdictions agreed to adopt this as
part of the harmonisation process rather than as a separate reform.
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Transitional arrangements are proposed to minimise costs and allow businesses to
move to the new classification and hazard communication requirements.

The scope of the hazardous chemicals framework was developed in consultation with
the Safe Work Australia tripartite membership over several years. This commenced
well before the development of model WHS Regulations. Key considerations in
determining the scope of adoption of the GHS were:

e alignment with the scope of existing hazardous substances and dangerous goods
storage and handling regulations

¢ maintenance of equivalent standards of health and safety for workers between the
existing and new regulations, and

e minimising costs to business.

The 2009 Chemicals RIS was agreed by the Office of Best Practice Regulation in early
2010 and was developed on this basis.

The draft Code of Practice Labelling of Workplace Hazardous Chemicals provides
guidance on labelling chemicals supplied to or used in the workplace that are classified
as hazardous under the model WHS Regulations in accordance with the United
Nations’ GHS.

The draft Code of Practice Preparation of Safety Data Sheets for Hazardous Chemicals
provides guidance for manufacturers and importers of hazardous chemicals on how to
prepare a safety data sheet (SDS) and the type of information that should be provided
under each section of an SDS.

Public comment, final proposal and rationale

Comments included concerns about:

o differences in Australia adopting the GHS compared to international approaches,
particularly the EU

¢ the confusion and burden with the requirement to classify to both the GHS and
ADG Code classification criteria for the dangerous goods related hazards, as well
as confusion over use of terms for hazardous chemical and dangerous goods

e inappropriate coverage of class 9 dangerous goods in the chemicals regulations

¢ the need to align coverage of combustible liquids more closely to GHS, instead of
the Australian-specific coverage of C1 combustible liquids

o the perceived increased burden regarding requirements for SDSs (rather than
MSDSs) and labelling of individual sample bottles

¢ changed labelling requirements for agvet chemicals and recognition of Australian
Pesticides and Veterinary Medicines Authority (APVMA) risk assessment for
workplace agvet chemical labels

e incompatibility between the GHS and parts of the WA dangerous goods regulations,
and also its transport regulations

¢ the shift from the current Dangerous Goods Act in the NT being a hurdle, but one
which will result in less administrative burden for firms and regulators in the long
run
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e jurisdictional differences between notification for dangerous goods at placard
versus manifest threshold levels

¢ how to fit all GHS information on small containers

e recognition of consumer product and therapeutic goods labelling as meeting
workplace requirements

e recognition of therapeutic goods labelling as meeting workplace requirements.
Labelling of clinical-use products was raised as a particular issue by industry

e the lack of clear and agreed transition arrangements and the need for these to be
consistent across jurisdictions

¢ the timing of the adoption of some provisions, the impact that restrictions on use of
some chemicals for spray painting may have on industry, and the lack of
guantitative data on the extent of use of proposed restricted chemicals in spray
painting [The Consultation RIS did seek details of industry use of these chemicals
in spray painting but a nil response was received]

¢ in relation to the notification of dangerous goods, the lack of consideration given to
justifying on a cost-benefit basis the need to retain existing notification
requirements, and

¢ the need to re-notify the regulator every 12 months of changes to manifest
threshold quantities of dangerous goods.

Classifying to both GHS and ADG criteria

In response to concern over the requirement to classify to both the GHS and ADG
Code classification criteria Safe Work Australia agreed to amend the regulations to
remove the requirement to classify to the ADG Code. This addressed other identified
issues including the confusing relationship between hazardous chemicals and the ADG
Code, removal of coverage of class 9 dangerous goods from the scope of the
chemicals regulations and simplification of the exemptions from that part of the
regulations.

GHS hazard categories

Safe Work Australia also agreed to change the regulations so that instead of referring
to dangerous goods classes and categories, the equivalent hazard classes and
categories under the GHS were included. This will have no real impact on the
regulation requirements since there is a direct correlation between hazard classes and
categories under the GHS and ADG Code in almost all cases. It is intended to correct
confusion around the differing terminology currently used (hazardous chemicals versus
dangerous goods).

There are some significant benefits in reduction of red tape including in Queensland
where the model WHS Regulations will result in the Australian Dangerous Goods Code
no longer being referenced as the basis for chemical classification for storage and
handling of dangerous goods, the abolition of the flammable and combustible liquids
licensing regime and the repeal of the Queensland Dangerous Goods Safety
Management Act 2001.
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Adoption of the GHS

In response to comments that the proposal under the model WHS Regulations is
significantly different to that adopted in European regulations, analysis of the EU
legislation and the proposed model WHS Regulations shows this is not the case. Of a
total of 92 categories in the GHS (excluding environmental hazards which are outside
the scope of the model WHS Act), the model WHS Regulations adopt 85 categories
whereas the EU is adopting 87 categories.

Three categories are adopted by the EU but not under the draft model WHS
Regulations (flammable gas category 2, aspiration hazard category 2 and eye irritation
category 2B). One category is adopted under model WHS Regulations but not by the
EU (flammable liquids category 4). Two categories are not covered by either the EU or
the model WHS Regulations (acute toxicity category 5 and skin irritation category 3).

Classification of C1 Combustible Liquids

It was agreed to amend coverage of combustible liquids by the hazardous chemicals
regulations by adopting GHS flammable liquid Category 4 instead of the Australian
specific classification for C1 combustible liquids. The model WHS Regulations have
been changed to reflect this. Liquids captured under Category 4 Flammable Liquids,
having flashpoints <93 °C include all C1 liquids, including diesel that pose the greatest
fire risk in workplaces. This change also resolves the issue that imported materials that
meet the Australian-only criteria for C1 combustible liquids may not be labelled or have
safety data sheets.

Age restrictions

Although limited public comment was received on this issue, it was identified that the
draft WHS Regulations could unintentionally impose severe restrictions on who could
supply hazardous chemicals. As originally drafted the regulations would prohibit
workers under the age of 16 in retail stores and supermarkets selling common
household products that are dangerous goods like aerosols, methylated spirits, drain
and oven cleaners, and some household pesticides. The model WHS Regulations were
amended to clarify that the age restriction on supply of hazardous chemicals that are
dangerous goods only applies to the dispensing of hazardous chemicals that are
flammable liquids (under GHS) or flammable gases into containers provided by the
purchaser.

Labelling of consumer products

In response to concerns raised over recognition of consumer product labelling and the
overlap with other regulatory systems Safe Work Australia agreed that chemicals that
are scheduled poisons under health laws should be exempted from workplace labelling
requirements where they are demonstrably consumer/household only products (used
incidentally in workplaces), and where they are “dual use” products—those that are
marketed for both workplace and consumer markets in identical packaging and
labelling—provided they were labelled in accordance with the Standard for the Uniform
Scheduling of Medicines and Poisons (SUSMP). It was also agreed to amend the
exemptions and exclusions to clarify the intended coverage of food and beverages so
that food and beverage products in a package and form intended for consumption are
exempted from coverage.
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The final proposed regulation on this issue was developed after significant consultation
with relevant Commonwealth government departments and industry.

Labelling of therapeutic goods intended for human consumption

In response to concerns raised over the extent to which workplace labelling laws would
apply to therapeutic goods registered under therapeutic goods laws, Safe Work
Australia agreed that the model WHS Regulations would be amended to reflect the
intended coverage as follows:

o for therapeutic goods as defined under the Therapeutic Goods Act 1989 (Cth) that
are in a package and form intended for human consumption or administration to a
consumer, SUSMP and Therapeutic Goods Administration (TGA) labelling
requirements are deemed acceptable

¢ therapeutic goods that are not in a form intended for patient use, including bulk
ingredients used by compounding pharmacists in preparing end-use products, must
meet workplace labelling requirements. A key aspect of exempting this particular
type of product was that in workplace situations most workers handling the
chemicals would be doctors and nurses who are qualified in their use and have
received specific training, and

e for bulk chemicals used in compounding, only workers would be handling the
chemicals and normal workplace exposures could occur, thus triggering the need
for workplace labelling.

Industry has also sought an exemption from workplace labelling requirements for a
small group of therapeutic goods known as clinical use products. Clinical use products
are disinfectants and cleaning/sterilising agents that are registered by TGA for use in a
clinical environment on the basis that they have been shown to meet certain
performance claims in relation to their performance in sterilisation. Registration of the
products essentially allows the manufacturer to make the claims about the performance
of the product when used in a clinical environment. If the product is then also a
Scheduled Poison, it would be subject to labelling under the Scheduled Poisons
regime. This is separate to the registration process. The assessment does not consider
worker health and safety.

Industry has requested exemption on the basis that they are currently exempted from
compliance with workplace labelling and that they are assessed and registered by the
TGA. There is no TGA legislation that restricts their use to any particular group of
trained people or regulates their safe use in any other way. The products could be used
by hospital orderlies and scrub nurses. From a safety perspective, they appear to fall in
the same category as any other workplace chemicals that are also Scheduled Poisons.
Under current arrangements these would require workplace chemical labelling. This is
contrary to industry interpretation of the legislation.

The NOHSC labelling Code of Practice for hazardous substances (1994) states that
therapeutic goods as defined by the Therapeutic Goods Act 1989 (Cth), when packed
and sold as end-use products, should be regarded as appropriately labelled. The
labelling Code of Practice also states that substances that are covered by the SUSDP
(SUSMP) but which are packed and sold solely for dispensary, industrial, laboratory or
manufacturing purposes should only be labelled in accordance with the NOHSC Code
of Practice. Similar text is included in the SUSMP to define whether that labelling
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system or workplace labelling applies. Since clinical use products are known to be only
used in workplaces by workers, only workplace labelling currently applies.

The final proposed regulation on this issue was developed after significant consultation
with relevant Commonwealth government departments and industry. It is worthwhile
noting that the application of workplace labelling requirements will not influence any
other aspect of labelling of therapeutic goods, such as efficacy, that are covered under
TGA laws.

The overall outcome of considerations about this issue is that the work, health and
safety labelling requirements will continue to apply to those workplace hazardous
chemicals used in clinical settings where those chemicals are not in a form intended for
patient use i.e. the status quo would be maintained. These chemicals would continue to
be assessed for efficacy under TGA processes that assess sterility performance. This
outcome ensures that all workers, including those in clinical settings, are afforded the
same level of information about the hazard of the workplace chemicals as other
workers. An exemption would mean that workers in this setting would not receive the
same level of hazard information on labels as other workers in the economy.

Labelling generally

Some submissions identified that it is difficult to fit all hazard and precautionary
information on labels, particularly small labels. The chemicals regulations as originally
drafted required every hazard and precautionary statement to appear on labels. The
regulations were also amended so that the labelling principles in the GHS can be more
effectively applied, for example by using the order of precedence for precautionary
statements to reduce the amount of information on labels where appropriate, having
regard to the level of hazard. Guidance on labelling is provided in the labelling Code of
Practice.

MSDS vs SDS terminology

Requirements in the model WHS Regulations that prescribe when to prepare a SDS
and who should prepare one have not changed from existing requirements, which are
based on nationally agreed NOHSC material and on the requirements of the GHS.
Compliance with existing laws will ensure compliance under the model WHS
Regulations.

Use of the term safety data sheets aligns with the internationally developed and
accepted term and was also considered as part of the 2009 Chemicals RIS. This
simple change in terminology should not result in any additional costs to
manufacturers, importers or other duty holders under the regulations, particularly noting
a five-year transition time for updating classifications and SDS will apply. It is already a
requirement to update SDSs at least every five years so changes can be incorporated
in the scheduled revision of these documents.

Transitional arrangements

The suite of transitional arrangements for the model WHS Regulations have yet to be
finalised and will vary across jurisdictions depending on what is currently regulated and
how. However Safe Work Australia has previously agreed to a five-year transition
arrangement whereby chemicals classified and labelled to both the new GHS
requirements and existing requirements (the current Approved Criteria) will be
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acceptable for five years. At the end of the five-year period only GHS classifications will
be acceptable. This transition period was considered as part of the 2009 Chemicals
RIS and aligns with the-five year period for review of safety data sheets.

Agricultural and veterinary (agvet) chemicals labelling

The draft model WHS Regulations require workplace agvet chemicals to be labelled
with information for all intrinsic hazards to bring into alignment requirements for
labelling of agvet chemicals with all other workplace chemicals. The agvet labelling
provisions incorporate a compromise position by excluding the requirement for
pictograms and signal words. Under existing requirements, labels approved by the
APVMA reflect the outcomes of a risk assessment and in some cases may omit
information on some intrinsic hazards, like warnings of cancer risk. These risk-based
labels are recognised as meeting existing workplace labelling requirements.

There has been significant consultation aimed at resolving the policy differences
between interested government agencies from the workplace, agriculture and public
health portfolios, worker representatives and industry stakeholders over several years.
Despite significant efforts to reach agreement there remains disagreement on the
approach to labelling of agvet chemicals. Work health and safety regulators and worker
representatives strongly support the approach in the model WHS Regulations, while
industry and government portfolios for health and agriculture are opposed to the
changes. No change to the policy agreed in the National Standard for the Control of
Workplace Hazardous Chemicals (2009) (Hazardous Chemicals National Standard)
has been made in the model WHS Regulations on this issue.

Notification of dangerous goods

Notification requirements for hazardous chemicals exceeding threshold quantities
already apply in most jurisdictions and so consideration was not given to complete
removal of the natification requirement as part of the harmonisation process. Re-
notification is also required periodically although the frequency is variable. The
regulations were amended to address stakeholder concerns so that re-natification is
not automatically required every 12 months, but rather in circumstances where there is
a significant change in the level of risk from storage, handling or use of the hazardous
chemicals requiring notification. This change is expected to reduce the regulatory
burden on both regulators and industry and so addresses the concerns raised.

Health monitoring

The model WHS Regulations provisions for health monitoring for hazardous chemicals
reflect the existing requirements for health monitoring in all jurisdictions that are based
on the NOHSC hazardous substances requirements and the Hazardous Chemicals
National Standard. No significant change in costs will be incurred as a result of
requirements under the model WHS Regulations.

Prohibitions for chemicals in spray painting

The Consultation RIS sought information on the extent of use of those chemicals
proposed for restriction in spray painting use. No information was provided by industry
so the restrictions have been retained. The lack of comment is seen as confirmation
that their use in spray painting is very limited and any impact on industry and regulators
will be negligible.
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Overview of impacts

A RIS was conducted on the proposed changes to workplace hazardous chemicals
regulations. The chemicals regulations were based on implementing the GHS and
indicated a net cost at least over the next decade. Since then Safe Work Australia has
revised the general, labelling and SDS regulations. As a result all hazardous chemicals
regulations now show a small net benefit over the 10-year timeframe of this analysis.
Firm costs are based on the survey, public consultations and submissions. Benefits are
solely based on the survey.

The 2009 Chemicals RIS, which was confirmed to have met COAG requirements in
2010, considered the following options in the economic assessment and compared the
net benefits of Options 2 and 3 with Option 1, and Options 2A and 3A with Option 1A,
with emphasis on Option 3, where:

e Option 1: Maintain the status quo. The existing regulations for workplace
chemicals would be maintained in their current form with no changes.

e Option 2: Consolidation without GHS. Review the existing workplace chemicals
framework to produce a consolidated standard and supporting Codes of Practice
for workplace hazardous substances and workplace dangerous goods without
implementation of the GHS.

e Option 3: Consolidation with GHS. Review the existing workplace chemicals
frameworks for dangerous goods and hazardous substances to produce a
consolidated standard and Codes of Practice for workplace hazardous chemicals
that implements the classification, SDS and labelling principles of the GHS.

e Options 1A, 2A and 3A: Revised label requirements for agvet chemicals.
Labels on agvet chemicals would be required to include hazard information for all
hazards and this information would be incorporated into the APVMA approved label
as part of the normal registration process.

For the purposes of the impact analysis the RIS considered GHS implementation
commencing in 2012, with full implementation by the end of 2016. A CBA was used to
assess the net benefits of those items where there was data to support quantitative
estimates of costs and benefits. This applied to the one-off costs of training, the costs
of reclassifying, relabelling and revising SDS for implementation of the GHS, and the
ongoing benefits or cost savings to the industry from international trade as a result of
implementation of the GHS.

The CBA also allowed for risk assessment cost savings arising from consolidation of
regulations for dangerous goods and hazardous chemicals but used less precise data.
There was no data suitable for estimating the health and safety benefits of the GHS
and consolidation. Potential savings were calculated on the basis of credible estimates
and were included in the analysis for the purposes of illustration.

The results of the net benefit analysis of Options 2 and 3 relative to Option 1, and Options 2A
and 3A relative to Option 1A, for the period 2012 to 2036 in the 2009 Chemicals RIS are
summarised in the following table. These results were based on best estimates of the
underlying parameters, together with illustrative estimates of benefits for health and safety.
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Net benefit analysis for Options 2/2A and 3/3A relative to Option 1/1A, 2012 to

2036,
$ million measured in 2009 dollars

Cost Item Option 2 Option 3 Options 2A &

consolidation GHS 3A

Agvet labels

CBA
One-off costs (training etc.) -29 -57 -0.7
CLS for continuing products -97 -4.2
CLS for imports 156
CLS for exports 17
Risk assessment 34 34
(consolidation)
Total CBA 5 53 -4.9
Estimated health and safety
impacts (illustrative)
Consolidation 28 28
GHS 21
Dual regulations during phase- -12
in
Revised agvet labels 54
Net benefit 33 90 0.5

Source: Access Economics (2010 p 83).

The total CBA results indicate a net present value (NPV) out to 2036 of $5 million for
Option 2 and $53 million for Option 3; Option 3 was therefore the preferred option on
the basis of its greater NPV, followed by Option 2 and then Option 1. Incorporation of
potential health and safety benefits into the calculations increased all the NPVs and
reinforces the finding that the NPV of Option 3 exceeds those of both Options 1 and 2.

The benefits for Option 3 are driven mainly by reductions in the costs of re-
classification, labelling and safety data sheets for imports. The RIS noted that the
results of the CBA and the net benefit analysis would still apply, with little change, if the
commencement date and implementation period changed by a year or two.

The RIS noted that most agvet chemicals are workplace chemicals and are included in
the analysis of Options 2 and 3 compared with Option 1. The separate issue of revised
regulations for the labelling of agvet chemicals is addressed in Options 2A and 3A
compared with Option 1A. The CBA generates an NPV of -$4.9 million, although this
was considered to be an overestimate. While also noting that the reductions in health
and safety costs are difficult to estimate, it was noted that for Option 3A, a saving of
$0.5 million a year in health costs would be sufficient to achieve a net benefit and it
was expected that improved hazard warnings would almost certainly generate such a
result.
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On the basis of the net benefit analysis the RIS recommended Option 3 as the
preferred option. The RIS noted Option 2 was also preferred over Option 1. The CBA
conclusions noted that the net benefit analysis does not provide unambiguous support
for implementation of the GHS by Australia when sensitivity analysis, based on
uncertainties in the data, is taken into account. Nearly all stakeholders support
implementation of the GHS and consolidation of the regulations for dangerous goods
and hazardous substances, provided that its content is aligned with Australia’s major
trading partners in chemicals and it is implemented no earlier than Australia’s major
trading partners. It also noted that many industry concerns over consistency of
implementation in the jurisdictions would be addressed through consistent
implementation of the model WHS Regulations in 2012.

In relation to labelling of agvet chemicals the RIS noted that work health and safety
regulators, many individual chemical companies and unions support the inclusion of
comprehensive hazard warnings on labels for agvet chemicals and recommended that
the current exemption from work health and safety labelling for agvet chemicals be
discontinued.

The impact on not for profit organisations is consistent with the impact on other
businesses engaged in work requiring hazardous workplace chemicals. If these
organisations are carrying out work with hazardous workplace chemicals, for example
in clinical settings, they are already required to meet the requirements for handling and
storage of hazardous chemicals in the workplace. The organisations will be required to
comply with work health and safety regulations for hazardous workplace chemicals in
the same way as other businesses.

Manufacturers and importers of workplace chemicals will be required to classify and
label hazardous chemicals and communicate the hazards for employees and workers.
Small businesses that use those chemicals in the workplace must be provided with the
hazard information for the chemicals. If small businesses reformulate chemicals they
will be required to classify and label in accordance with the work health and safety
requirements using the information provided in the GHS. The 2009 Chemicals RIS
identified that small and medium sized enterprises (SMESs), which are estimated to
account for about 45 per cent of chemicals production, were expected to have higher
unit costs for training and CLS. This generates higher training costs, higher CLS costs
for pre-2012 products that continue to be used after 2016, and lower CLS costs for
imports and exports from GHS countries. If training and CLS costs were 10 per cent
higher for SMEs than for large businesses, then the benefit of the reductions in costs
for imports ($7.0 million) and exports ($0.8 million) would exceed the increases in costs
for training ($2.5 million) and CLS ($4.4 million) in 2016, so that the NPV to 2036 would
be just $0.9 million greater than if all businesses were large. Given some uncertainty
about the sizes of the cost increases for SMEs, but recognising that their effect on the
overall results is very small, they were not allowed for explicitly in the CBA.

The RIS also formed the view that overall there were likely to be small improvements
for SMEs because of less confusion about the regulations. Work health and safety
regulators in jurisdictions also believe that there would be better understanding of the
chemical hazards, especially chronic hazards such as carcinogenicity, reproductive
toxicity and specific target organ hazards, and hence slightly improved health and
safety over the longer term.

Despite the availability of previously agreed national material, some jurisdictions have
not implemented all of the previous policy decisions in NOHSC hazardous substances
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and dangerous goods instruments. Some jurisdictions will need to make changes to
their regulatory approach for workplace chemicals to align with the proposed model
WHS Regulations. Some key changes include introduction of notification and
authorisation processes for use of scheduled carcinogens which may increase the
regulatory burden on businesses. For some jurisdictions the system of naotification for
certain hazardous chemicals that are dangerous goods above specified quantities,
rather than licensing or registration, will also be a change.

Some jurisdictions will have to impose restrictions on use of chemicals for spray
painting. This change was included as part of the latter harmonisation process and not
previous nationally agreed approaches.

New South Wales and WA have advised that adoption of the GHS involves changes in
areas including modification of labelling requirements and extension of some
requirements to pesticides, while workplace labelling of drugs and poisons is a new
requirement as these were previously exempt in NSW.

Queensland has advised that its regulations already provide for GHS labelling and SDS
as proposed in the model WHS Regulations. Several other jurisdictions have done the
same. Queensland has indicated that the model WHS Regulations on emergency plans
has a new requirement that the duty holder gives a copy of an emergency plan to the
primary emergency services authority and adopts any recommendations provided by
the primary emergency services authority. Emergency plans are not needed for all
chemicals, just when certain workplace hazardous chemicals reach a threshold level
and this is unchanged from the existing arrangements. Businesses in Queensland are
already required to have an emergency plan, so the increase in requirements is limited
to them sending that plan to the emergency services authority.

Although there are practical changes across the jurisdictions the model WHS
Regulations for chemicals reflect policy agreed in 2009 after consideration of the 2009
Chemicals RIS. This RIS was very closely aligned with policy agreed in existing
NOHSC instruments for hazardous substances, scheduled carcinogens and dangerous
goods. The National Policy has been adapted as part of the national harmonisation
process and jurisdictions have been waiting for the progression of the harmonisation
process in order to implement it. The 2009 Chemicals RIS demonstrated a net benefit
for the proposal.

Topic specific impacts

Some aspects of the proposed regulations that introduce other changes for jurisdictions
are described below.

Restrictions on use of certain carcinogenic substances

The chemicals regulations restrict use of certain listed carcinogenic substances. The
carcinogenic chemicals restricted for use are based on the NOHSC National Model
Regulations for the Control of Workplace Hazardous Substances — Part 2 — Scheduled
Carcinogenic Substances. Although the NOHSC instrument was declared in 1995 the
ACT, Queensland, SA and Tasmania have not given effect to this instrument. Victoria
has imposed a licensing system for use of scheduled carcinogens. As a consequence
the ACT, Queensland, SA and Tasmania will need to introduce a notification and
authorisation process for use of scheduled carcinogens. This may increase the
regulatory burden on businesses. This process involves writing to the regulator and
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providing information on the address, names of chemicals used, number of employees
and the risk management measures that will be put in place to prevent exposure.
Records will need to be kept and retained for 30 years after the authorisation ends.
Against this it needs to be recognised that many, especially small, businesses will have
a lifespan shorter than 30 years so there may be practical difficulties in accessing
records kept in those cases. The PCBU will also be required to provide in writing to a
worker at the end of the engagement a statement detailing the carcinogenic chemicals
used, the times the worker may have been exposed and whether future health
assessments should be undertaken.

In NSW a single notification is currently required for each address, not for each
employer at that address, and a template Carcinogenic Substances Form is provided
so that notifications can be done by mail, fax or email. Although this increased
regulatory burden has not been quantified, Victoria indicated in their RIS in 2007 that
they received a total of eight notifications during 2004—05. This figure, if indicative of
similar naotification activity in other jurisdictions, suggests that the impact nationally will
be limited.

The benefit of notification is that the regulator can refuse to permit uses and practices
that are known to be harmful. The number of instances of this cannot be predicted, but
the community cost of health related injury and disease that could result from exposure
to known high risk carcinogens is high, so avoiding a single cancer case can have a
large benefit.

Victoria will need to remove its licensing system which will reduce the regulatory
burden on the regulator and businesses.

Restrictions on use of certain substances for specific uses

The regulations restrict the use of certain substances for specific uses that were not
part of existing NOHSC instruments. Specifically these relate to abrasive blasting (see
discussion below) and spray painting. Only three jurisdictions (NSW, Tasmania and
NT) impose restrictions on the use of chemicals for spray painting and as a
consequence the restriction will impose an increased regulatory burden on businesses
in Victoria, Queensland, WA, SA, the ACT and the Commonwealth. Nevertheless, the
chemicals proposed for restriction in spray painting are not considered to be
extensively used in Australia and the restrictions are not considered to impose a
significant impact on business. Information on the extent of use of these chemicals in
spray painting in Australia was sought in the Consultation RIS.

The model WHS Regulations restrict the use of polychlorinated biphenyls (PCBs).
PCBs are already restricted for use in workplaces in the Commonwealth, WA and NT
under work health and safety laws and the proposed chemicals regulations reflect the
restrictions in those jurisdictions.

PCBs are persistent organic pollutants and are listed in Annex A of the Stockholm
Convention on Persistent Organic Pollutants. The Australian government is a signatory
to the Stockholm Convention and is therefore committed to eliminating the production
and use of PCBs. Australia has banned the production of PCBs and is phasing out the
use of PCBs consistent with Australia’s National Implementation Plan and PCB
Management Plan. Restriction of the use of PCBs in the model WHS Regulations will
therefore present no regulatory impact.
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Removal of dangerous goods licensing in some jurisdictions

Consistent with the previously agreed national policy approach in the Dangerous
Goods National Standard the draft regulations do not include any licensing
requirements for dangerous goods. Instead, where threshold quantities of dangerous
goods are exceeded, the model WHS Regulations require notification to the authority.

Currently some jurisdictions utilise a licensing or registration system for storage and
handling of dangerous goods (i.e. licensing in WA, NT, SA and Queensland and
registration in ACT). These licensing and registration systems are not applied
consistently across these jurisdictions. Some licensing systems capture all dangerous
goods and others capture only a limited number of dangerous goods classes.

In those jurisdictions that have licensing or registration this will mean a considerable
regulatory change. The costs and benefits of this change have not been quantified,
however the experience in NSW and Victoria of moving from a licensing to a
notification regime suggests that such a change would not have an adverse effect on
work health and safety but it may place greater responsibility on the PCBU. It is also
expected that the transition to notification will free up resources for the regulator and
reduce the compliance burden on businesses.

Though the terminology differs from jurisdiction to jurisdiction, it is considered that if
notification is at one end of the spectrum (requiring the provision of a list of chemicals
and their quantities) and licensing is at the other end of the spectrum (involving third
party accreditation, licence fees and inspections) then the compliance costs are much
lower for notification than for a licensing regime. In Victoria it was estimated that there
were up to 100 000 facilities that could possibly have been affected by the dangerous
goods regulations in 2001, but that 30 000 of those used dangerous goods in very
small quantities. NOHSC (2001) estimated that there were 100 000 facilities that would
be covered by the Dangerous Goods National Standard. Based on jurisdictional
estimates, there could be tens of thousands of facilities nationally that would exceed
the threshold limits for dangerous goods. The proposed model WHS Regulations mean
that those facilities will be subject to notification requirements and not to a licensing
regime, thus reducing costs on industry and on the regulator without compromising
health and safety.

Thresholds of hazardous chemicals (that are dangerous goods) triggering placarding,
manifests and notification

The regulations incorporate a revised table of placarding and manifest threshold levels
for hazardous chemicals that are dangerous goods (Schedule 11), based on the
agreed approach from the 2009 Hazardous Chemicals Standard. This change was
developed to simplify the existing requirements which were seen as being complicated,
difficult to interpret and therefore difficult to comply with. The Schedule 11 table has
also been amended to reflect GHS hazard classes and categories, rather than the
equivalent dangerous goods categories, in order to reflect a separate decision
described further below. The quantities requiring placarding and manifests have not
changed from the public comment version of the regulations. The revised table does
not substantially change threshold levels from agreed levels in the NOHSC Dangerous
Goods National Standard. However, there are some changes and this will mean that
businesses will need to reassess whether placards, manifests or notifications are
required at their workplace. Costs associated with this reassessment have not been
guantified. They are expected to be negligible on the basis that reassessment and re-
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notification of storage quantities is already required every one or two years in most
jurisdictions.

In the nationally agreed approach to notification for dangerous goods, the notification
threshold is set at the manifest threshold level. Two jurisdictions (ACT and Tasmania)
require notification at the lower placarding threshold level. By aligning the notification

requirement at the higher manifest threshold, fewer businesses would be required to

notify the authority, resulting in a reduced regulatory burden in those jurisdictions.

Queensland has identified that the abolition of the flammable and combustible liquids
licensing regime and the repeal of the Queensland Dangerous Goods Safety
Management Act 2001 will reduce red tape for business and regulators. At present,
there are some 4000 such licences across Queensland. These all require inspections
by local governments. Notification for facilities with large quantities of dangerous goods
will still remain as the risks and consequences associated with the large facilities
warrant ongoing regulation. It is estimated that this would apply to approximately 2500
larger facilities. The benefits of red tape reduction for more than 1000 facilities would
be realised immediately in small businesses and on regulators.

Since the thresholds for dangerous goods requiring placards, manifests and notification
to the regulator are based closely on existing thresholds, no significant impact is
expected in most jurisdictions.

Classifying to both GHS and ADG criteria

The removal of the requirement to classify to both the GHS and ADG Code
classification criteria is expected to reduce the administrative burden on business. This
is mainly as a result of being able to work within a single set of regulations and not
across different regulatory frameworks. Guidance is being developed to assist in this
process which will further reduce costs for industry. Classification of hazards is an
intrinsic part of the overall hazard communication process, as the classification
determines the information for labels and SDSs as well as the controls that are
necessary for workplace chemicals. The 2009 Chemicals RIS indicated that industry
supported the view that consolidation of regulations for dangerous goods and
hazardous substances would lead to less confusion and hence improved health and
safety, although the effect would be small.

The removal of class 9 dangerous goods from the scope will simplify the regulations. It
will have little impact as many of those goods were already exempted from coverage
by this part of the regulations. Most references to dangerous goods have also been
removed from the regulations and this is also expected to reduce confusion for duty
holders.

GHS hazard categories

The change in reference from dangerous goods classes and categories to the
equivalent GHS hazard classes and categories is not expected to have any impact as
there will be equivalent coverage as under existing systems. It is anticipated that there
will be less confusion in understanding the scope of the regulations.

Queensland has identified that there are some significant benefits in reduction of red

tape including where the model WHS Regulations will result in the Australian
Dangerous Goods Code no longer being referenced as the basis for chemical
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classification for storage and handling of dangerous goods. The consolidation of
requirements for the classification of hazardous workplace chemicals into a single set
of regulations is expected to reduce confusion for businesses.

Adoption of the GHS

The proposed scope of adoption of GHS under the model WHS Regulations is very
similar to that in Australia’s major trading partners, including the EU. Despite any
differences between major trading partners, there will be greater alignment overall than
currently exists, thereby reducing costs for industry. The costs and benefits to GHS
adoption were considered as part of the 2009 Chemicals RIS.

Classification of C1 combustible liquids

The reduced coverage of combustible liquids from C1 to GHS category 4 is expected to
reduce regulatory burden on businesses through reduced compliance requirements
with various requirements such as placarding and manifests, while not diminishing
safety, as the highest risk combustible liquids are still captured. This change was not
considered as part of the 2009 Chemicals RIS. C1 combustible liquids are the lowest
hazard of this group of substances. The current requirement is for substances with
flash points up to 150 °C to be covered by work health and safety requirements. The
new regulations will exclude chemicals with flash points between 93-150 °C, which will
significantly reduce the number of chemicals covered by these requirements. A search
of a commercially available MSDS database was undertaken to estimate the number of
chemicals that would be excluded from hazardous chemicals provisions through
adoption of GHS category 4 flammable liquids and removal of C1 combustible liquids.
Of the approximately 2700 chemicals with a flash point entry, around half of these did
not specify sufficient data to make an assessment about whether it would be included
or excluded as a result of the proposed change. A quarter of the substances would
remain captured by the regulations and 