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Disclaimer 

Safe Work Australia is an Australian Government statutory agency established in 2009. Safe Work Australia includes Members from the 
Commonwealth, and each state and territory, Members representing the interests of workers and Members representing the interests of 
employers. 

Safe Work Australia works with the Commonwealth, state and territory governments to improve work health and safety and workers’ 
compensation arrangements. Safe Work Australia is a national policy body, not a regulator of work health and safety. The Commonwealth, 
states and territories have responsibility for regulating and enforcing work health and safety laws in their jurisdiction. 

Creative Commons 

With the exception of the Safe Work Australia logo, this copyright work is licensed under a Creative Commons Attribution 4.0 International 
licence. To view a copy of this licence, visit creativecommons.org/licenses. In essence, you are free to copy, communicate and adapt the 
work, even commercially, as long as you attribute the work to Safe Work Australia and abide by the other licence terms. 

Contact information 

Safe Work Australia | info@swa.gov.au | www.swa.gov.au 

mailto:info@swa.gov.au
http://www.swa.gov.au/
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Executive summary 

Safe Work Australia is pleased to present its best practice review of the model work health and safety 
(WHS) laws (this Review). In line with its Terms of Reference, this Review has considered the model 
laws in the context of seeking to strengthen and maintain a harmonised approach. It also examined 
jurisdictional variations that could be considered for adoption nationally. 

On 1 February 2008, Ministers of the Workplace Relations Ministers’ Council (WRMC) agreed that 
model legislation would be the most effective way to harmonise health and safety laws for all of 
Australia. 

In July 2008, the Council of Australian Governments (COAG) signed an intergovernmental agreement 
setting out how the Commonwealth, states and territories would achieve this goal. 

The agreement created and implemented: 

• a model Act and model Regulations 
• model Codes of Practice 
• a National Compliance and Enforcement Policy (NCEP) 
• an independent body to drive the model laws’ development and implementation (Safe Work 

Australia). 

These are the pillars of harmonisation. 

This Review makes recommendations to strengthen the role of each of them in maintaining 
harmonisation. 

Over the last 12 months, we’ve consulted widely in line with our Terms of Reference, hearing directly 
from workers, families affected by workplace fatalities, businesses, unions, peak bodies, community 
groups, inspectors, experts, prosecutors and judges across Australia; and learned a tremendous 
amount about how the model WHS laws are working (and how they can be improved). We’re incredibly 
grateful to all those who gave generously of their time to meet with us and help explain how things look 
from their corner of the WHS system. 

A clear message from consultation is that harmonisation continues to be strongly supported by 
industry, unions, regulators and the broader WHS community. Since the enactment of the 
principles-based approach contained in the model WHS Act (2012), there have been significant 
declines in work-related fatalities, which a stakeholder described as ‘one of the greatest public policy 
successes in Australia in the last 20 years’. 

The harmonisation project was one of 27 areas of regulatory reform that COAG agreed to in 2008 with 
the objective of reducing compliance and regulatory costs for employers. 

Businesses remain strongly supportive of maintaining and strengthening harmonisation within that 
context. 
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The last major review of the model WHS laws in 2018 (2018 National Review) found that they were 
operating as intended but warned ‘if the harmonisation objective is to be sustained into the future, it is 
critical that all jurisdictions commit to it’.1 However, variations continue to be enacted across the 
jurisdictions, and Victoria remains outside of the model framework. 

This Review is recommending changes that will strengthen the model WHS framework, including 
updating Safe Work Australia’s governance arrangements and reframing model Codes of Practice as 
National Codes which will apply automatically once agreed. As a starting point, to support the 
continued work being done to strengthen and maintain harmonisation, this Review is recommending 
that WHS ministers recommit to harmonisation and the objectives of the model laws. 

This Review identifies several actions which will support harmonisation that do not require agreement 
by WHS ministers to implement. Safe Work Australia Members have agreed to action these 
immediately, including developing an annual scorecard highlighting jurisdictional variations and 
creating new Strategic Interest Groups to focus on compliance and enforcement and the reduction of 
work-related fatalities. 

One of the strongest messages from the 2018 National Review was that ‘regulators are not consistently 
implementing the model WHS laws’.2 It recommended reviewing the NCEP to include transparent 
decision-making frameworks for inspectors and regulators to promote national consistency. This work 
was never completed and, from what this Review heard, compliance and enforcement inconsistency 
continues to be a concern. The NCEP is a key pillar of the harmonised system, but in recent years it 
appears not to have been operating as such. This Review therefore recommends that a new NCEP be 
written to support consistency. 

As required by its Terms of Reference, the Review examined significant jurisdictional variations and 
made recommendations on whether they incorporate a best practice approach and therefore should 
be included in the model WHS laws. A threshold question for every variation was ‘Does it meet the 
objects of the model WHS Act?’ The Review considers adopting the recommended variations identified 
in this report will deliver a best practice and harmonised approach. 

Since 2018, the nature of work and workplaces has undergone significant change. There have also been 
several reviews of jurisdictional WHS laws. This Review has therefore not only considered 
harmonisation and variations to the model laws, but also these other reviews and the ongoing capacity 
of the model laws to respond to current and emerging workplace challenges. 

In 2022, new model WHS Regulations were introduced to manage psychosocial hazards which have 
dramatically increased awareness and understanding of work-related mental health risks. This has led 
to a new focus on the WHS framework as the primary set of laws for managing risks from harmful 
behaviours such as racism, occupational violence, harassment and other forms of discrimination. 

The environmental context has also changed. In 2022, the International Labor Organization (ILO) 
amended the Declaration on Fundamental Principles and Rights at Work to recognise the fundamental 
right to a safe and healthy working environment. Australia is a founding member of the ILO and one of 
only 28 countries to ratify all 10 fundamental conventions. One of the model WHS Act’s core premises 
is that all workers have a fundamental right to a healthy and safe working environment free from the risk 
of death, illness or injury, with elimination or minimisation of risk a priority. Consistent with a 
rights-based approach, it: 

• empowers workers with the right to be consulted, participate in safety decisions and cease 
unsafe work, and 

• provides legal protections against discrimination or adverse action for exercising these rights.  

 
1 Safe Work Australia, Review of the model Work Health and Safety laws - Final report, 2018, p 6. 
2 Safe Work Australia, Review of the model Work Health and Safety laws - Final report, 2018, p 9. 

https://www.safeworkaustralia.gov.au/system/files/documents/1902/review_of_the_model_whs_laws_final_report_0.pdf
https://www.safeworkaustralia.gov.au/system/files/documents/1902/review_of_the_model_whs_laws_final_report_0.pdf
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It is crucial that we support businesses to comply with the model WHS laws and this Review makes 
several recommendations for which industry and businesses have been advocating for many years. 
These include developing industry-based Codes of Practice, ‘deeming’ that compliance with a Code 
fulfils an employer’s duties to the extent the Code deals with a safety matter (which is intended to 
address the call particularly from small business to ‘tell us what to do’), and comprehensively 
reviewing the model WHS Regulations. 

This Review welcomes the announcement by the Commonwealth Treasurer in May 2026 that the 
Australian Government will make all mandatory Australian standards free, including across 
construction and occupational health and safety. Business has consistently advocated for free 
standards, as has Safe Work Australia, and many individuals and organisations that made submissions 
to this Review. 

This Review received significant feedback about major trends impacting Australian workplaces. 
Artificial intelligence (AI) is transforming the way we work, introducing both new methods for improving 
WHS, and new hazards. 

The impacts of climate change are exacerbating risks associated with extreme weather. 

There is increased attention being paid to harmful behaviours such as harassment, violence and 
racism within a WHS context. 

While the principles-based model WHS laws are well placed to regulate these challenges, this Review 
is recommending new strategies be developed specifically to deal with AI, climate change and harmful 
behaviours. 

Safe Work Australia is looking forward to working with its Members and WHS ministers as they consider 
these important reforms which the Review considers will go a long way towards strengthening and 
maintaining harmonisation and ensuring the model WHS laws adequately regulate emerging and 
persistent workplace risks and hazards. 
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Recommendations 

The harmonisation objective 

1. That WHS ministers recommit to the harmonisation of WHS laws and their objectives, which include: 
a. nationally consistent protections for workers 
b. nationally consistent obligations for businesses and employers 
c. reduced compliance impact 
d. improved regulatory efficiency 
e. progressively higher standards of protection 
f. fair and effective representation, consultation, cooperation and issue resolution, and 
g. a constructive role for unions and employer organisations. 

2. That harmonisation is maintained and strengthened through: 
a. jurisdictions committing to potential local WHS law changes being considered at the national level 
b. ensuring amendments to the model WHS laws agreed nationally are prioritised for passage through 

jurisdictional parliaments, and 
c. introducing a harmonised approach to jurisdictional WHS Act and WHS Regulations reviews. 

3. That harmonisation is enhanced through developing a new National Compliance and Enforcement 
Policy (NCEP) to support compliance and enforcement consistency and clarity. 

 

The duties framework 

4. Amend section 19(3) of the model WHS Act to clarify that the duty of care in section 19 includes the 
management of risks arising from harmful workplace behaviours. 

5. Amend section 34 of the model WHS Act to reflect the South Australian variation providing that 
volunteer officers of a strata/community titles corporation are not liable for a breach of officer duties. 

6. Clarify that the risk management process outlined in Part 3.1 of the WHS Regulations: 
a. applies to all work and workplaces by elevating it into the model WHS Act, and 
b. in the short term, amend regulation 55C(a) of the model WHS Regulations to ensure that the 

hierarchy of control measures applies to the management of psychosocial risks. 

7. Amend the model WHS Act to: 
a. require persons conducting a business or undertaking (PCBU) to provide workers with a WHS 

Information Statement that sets out the fundamentals of WHS, modelled on the Fair Work 
Information Statement, and 

b. develop a WHS Information Statement specifically for small business owners. 
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Consultation, representation and participation 

8. Amend the model WHS Act and model WHS Regulations to enact the best practice variations at 
Appendix D, Appendix F, 1 and Appendix G, 1 in relation to: 
• health and safety representative (HSR) elections, powers, functions and training entitlements 
• health and safety committee processes 
• consultation and representation processes 
• the right to cease unsafe work, and 
• union right of entry. 

 

Compliance and enforcement 

9. Amend the model WHS Act to: 
a. extend the timeframes for internal review from 14 to 21 calendar days, with further extension by 

mutual agreement 
b. provide workers, HSRs and unions standing in an external review, where they have raised or been 

involved in a matter, and 
c. include an offence for non-payment of WHS infringement notices. 

10. Amend the model WHS Act to provide general standing for any person or organisation to prosecute 
WHS offences informed by the New South Wales (NSW) and New Zealand approaches, with a review of 
the provisions 3 years after their commencement across all jurisdictions.  

11. Amend the model WHS Act to ensure that a contract of insurance or grant of indemnity cannot be used 
to cover the legal fees of a person subject to a WHS prosecution.  

12. Amend the model WHS Act to impose limits on the use of non-disclosure agreements where WHS rights 
and obligations under the model WHS Act might be compromised, drawing on the Restricting Non-
disclosure Agreements (Sexual Harassment at Work) Act 2025 (Vic). 

13. Develop a nationally consistent approach to infringement notice schemes as part of a larger project to 
consider which provisions of the model WHS laws should attract infringement penalties and which 
should attract civil penalties. 

14. Amend the model WHS Act to enact the best practice variations set out at Appendix E in relation to: 
• regulator and inspector powers and functions 
• enforceable undertakings 
• review of decisions 
• legal proceedings, and 
• confidentiality of information.  

 

Codes of Practice 

15. Amend the model WHS Act to provide that a person who complies with a Code is taken to have 
complied with the relevant WHS duty in relation to matters addressed by that Code. 

16. Develop industry-based Codes of Practice, with accompanying small business implementation 
toolkits, with initial priority given to the retail, education and training, agriculture and construction 
sectors.  

17. Consider amending the model WHS Act to frame the model Codes of Practice as National Codes which 
apply automatically in model law jurisdictions once agreed by WHS ministers.  

https://www.legislation.vic.gov.au/as-made/acts/restricting-non-disclosure-agreements-sexual-harassment-work-act-2025
https://www.legislation.vic.gov.au/as-made/acts/restricting-non-disclosure-agreements-sexual-harassment-work-act-2025
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The model WHS Regulations: modernisation project 

18. Undertake a model WHS Regulations modernisation project to improve consistency and appropriately 
regulate modern work, workplaces and emerging hazards, including by: 
a. developing clear criteria for identifying where regulations are required, and 
b. considering the issues outlined in Appendix F and Appendix G (subject to the criteria in (a) above). 

 

Environmental scan 

19. Safe Work Australia to develop a strategy on artificial intelligence and other emerging digital 
technologies which: 
a. monitors how WHS laws are interpreted, applied and enforced in relation to digital technologies to 

ensure the model WHS Act, Regulations and Codes remain fit for purpose as new technologies 
develop and working arrangements change 

b. makes new Regulations, Codes and/or amendments to the model WHS Act where gaps are 
identified 

c. identifies, and clarifies through industry Codes of Practice, any areas of current regulatory 
uncertainty, and 

d. supports through its Research and Evaluation Strategy research on how digital technologies impact 
WHS (including both benefits and risks) with practical solutions that can be applied in workplaces 
as a priority outcome of the research. 

20. Safe Work Australia to develop a strategy on climate change which: 
a. includes new model WHS Regulations to regulate extreme heat, air quality and vector-borne 

diseases 
b. monitors how WHS laws are interpreted, applied and enforced in relation to extreme weather to 

identify any gaps in the model WHS Act, Regulations and Codes 
c. makes new Regulations, Codes and/or amendments to the model WHS Act where gaps are 

identified 
d. outlines how it will engage with stakeholders, including social partners, experts and other 

government agencies, to promote a national approach to managing climate-related WHS risks, and 
integrate WHS into a whole-of-government approach to climate change adaptation, and 

e. supports further research through its Research and Evaluation Strategy on the WHS risks of 
climate-related hazards and the WHS impacts of climate change on under-researched industries. 

21. Safe Work Australia to develop a strategy on harmful behaviours which: 
a. amends the model WHS Act to clarify that the duty of care in section 19 includes the management 

of risks arising from harmful behaviours (see Recommendation 4) 
b. develops new model WHS Regulations to regulate access to facilities, including female designated 

toilets, and prevention of work-related violence and harassment, including gender-related violence 
c. supports a greater understanding of how the model WHS laws apply to harmful workplace 

behaviours 
d. strengthens through its Research and Evaluation Strategy the evidence base on the management of 

harmful workplace behaviours, including how system level controls can prevent risks across 
different industries, and 

e. provides transparency and consistency of enforcement approach through the NCEP, Codes and 
other supporting materials to support duty holders to manage risks. 
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Safe Work Australia actions 

1. Develop and publish an annual scorecard which highlights jurisdictional variations to the model 
WHS laws; and variations where changes to the model WHS laws agreed at a national level have 
not been adopted. 

2. Confirm the procedure in the Intergovernmental Agreement for Regulatory and Operational 
Reform in Occupational Health and Safety which establishes that no response by a WHS minister 
to a request by the set deadline will be counted as the minister having voted to approve the 
recommendation. 

3. Establish a Safe Work Australia Strategic Issues Group (SIG) - Compliance and Enforcement. 

4. Establish a Safe Work Australia SIG-Reducing Work Related Fatalities. 

5. Engage with coroners’ courts to establish arrangements for sharing findings quickly and 
systematically. 

6. Monitor opportunities to promote harmonisation of overlapping safety frameworks with the 
model WHS laws. 

7. Work with relevant agencies, including the Australian Human Rights Commission, with the aim of 
advocating for positive duties in anti-discrimination laws to directly reference the primary duty of 
care in the model WHS Act. 

8. Establish agreements with departments of justice (or equivalent) in each state and territory to 
access decisions relating to WHS matters. 

9. Consider the Commonwealth, WA, NSW and Queensland approaches of an express statement 
that no limitation period should apply for an alternative verdict. 

10. Do further work to inform potential amendments to the model WHS Act in relation to increasing 
the use of alternative sentencing for WHS offences, drawing on Recommendations 1-6 of the 
Sentencing occupational health and safety offences in Victoria report. 

11. Do further work to inform potential amendments to the model WHS Act in relation to WHS 
penalties for large corporations, drawing on recent reforms to Commonwealth civil penalty 
regimes. 

12. Establish a WHS technical panel to support informed decision-making on specialist WHS 
matters. 

13. Develop education and communications activities to ensure PCBUs, workers and others have 
clear, simple and easily accessible advice on how the current model WHS laws apply to artificial 
intelligence use in the workplace. 
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Introduction 

The model WHS laws provide the framework for nationally consistent regulation of WHS in each 
Australian jurisdiction. They include the model WHS Act, model WHS Regulations, and 32 model Codes 
of Practice, supported by an NCEP. For the model WHS laws to be legally binding, each jurisdiction 
must separately adopt them. Since 1 January 2012, all jurisdictions have adopted the model WHS laws 
except Victoria. 

In September 2024, WHS ministers asked Safe Work Australia to prepare a proposal on how it would 
undertake a best practice review of the model WHS laws in the context of seeking to maintain a 
harmonised approach (this Review). This would involve examining alternative approaches that 
jurisdictions are using that could be considered for adoption nationally. WHS ministers also requested 
Safe Work Australia look at relevant recommendations from the most recent South Australian and 
Queensland reviews for consideration nationally. The relevant WHS ministers’ communique is 
provided at Appendix A. WHS ministers subsequently agreed the Terms of Reference for this Review in 
June 2025, which are provided at Appendix B. 

A formal consultation process to inform this Review – the first national review of the model WHS laws 
since 2018 – ran from 1 September 2025 to 31 March 2026. It involved the release of a discussion 
paper; a call for written stakeholder submissions; and the publication of 3 online surveys to gain further 
insight from employers, workers and health and safety representatives (HSRs). 

Safe Work Australia held over 100 in-person and online meetings with stakeholders across the WHS 
system. This included in-person meetings in every capital city and 2 regional centres; and several site 
visits. In March 2026, a consultation summary was published which identified key themes and issues 
raised during the consultation process.3 All feedback within the scope of the Terms of Reference was 
considered. 

This Review also considered the outcomes of other best practice reviews and other inquiries relevant to 
its Terms of Reference. Wherever available, this Review has drawn on available data and research to 
inform its recommendations; and has pointed out key areas where there are gaps in the relevant 
evidence base. 

As required by its Terms of Reference, Safe Work Australia also received expert advice on a range of 
matters to inform this Review. These experts included: 

• Mr Richard Dennis AM PSM, legal practitioner and legislative drafter 
• Ms Jane Hall, Partner, Thomson Geer Law 

• Mr Edward Santow, Director, Human Technology Institute, University of Technology Sydney 
• Dr Elizabeth Humphrys, Head of Social and Political Sciences, University of Technology Sydney 
• Dr Eugene Schofield-Georgeson, Senior Lecturer, Faculty of Law, University of Technology 

Sydney.  

 
3 Safe Work Australia, Best Practice Review of the model Work Health and Safety laws: Consultation summary, 2026. 

https://www.safeworkaustralia.gov.au/doc/best-practice-review-consultation-summary
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Safe Work Australia thanks all experts for their important contributions, noting this Review’s 
conclusions and recommendations are our own. Safe Work Australia also established a Reference 
Group of its Members, who met throughout this Review process to consider key documents and 
provide valuable feedback. Thank you to the Reference Group for your input. 

This Review is making 21 recommendations to WHS ministers to strengthen and maintain 
harmonisation and to incorporate best practice approaches currently contained in jurisdictional 
variations to support the objectives of the model WHS Act.4 Some recommendations are made to 
provide the foundation for future work by Safe Work Australia to deal with emerging issues such as AI. 
The Review also identified several actions that do not require agreement by WHS ministers to 
implement. Safe Work Australia Members have agreed to progress these immediately.5 

Thank you to everyone who contributed to this Review. 

 

 
4 See pp 8–10. 
5 See p 11. 
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1. The harmonisation objective 

Terms of Reference: 

2.1, 2.2, 2.3, 2.4, 2.6 

Reviews considered in this chapter: 

• 1972 Safety and Health at Work, Report of the Committee 

• 2004 Occupational Health and Safety Act Review 

• 2008 National Review into Model Occupational Health and Safety Laws (2008 National Review) 

• 2014 COAG Review: Improving the model Work Health and Safety laws 

• 2018 Review of the model Work Health and Safety laws (2018 National Review) 

• 2018 Report of the Senate Education and Employment References Committee, They never 
came home – The framework surrounding the prevention, investigation and prosecution of 
industrial deaths in Australia (2018 They Never Came Home Report). 

Introduction 

Harmonisation of WHS laws is the result of a significant amount of work done over many years to 
create a national system where every worker, no matter where they work or what industry they work in, 
will have the same WHS rights and protections; and every business, no matter where they are located, 
will be operating within the same set of rules and obligations. 

In 2007, the Australian Government committed to achieving harmonised occupational health and 
safety (OHS) laws by working with all state and territory governments to develop and implement model 
legislation. 

The 2008 National Review examined OHS legislation across all jurisdictions to recommend the optimal 
structure and content of a model OHS Act. In parallel, COAG signed the 2008 Intergovernmental 
Agreement for Regulatory and Operational Reform in Occupational Health and Safety (IGA). The IGA 
included the commitment of all jurisdictions, including Victoria, to ‘work cooperatively to harmonise 
OHS regulation through the adoption and implementation of model OHS legislation’.6 

Harmonisation is underpinned by the model WHS Act, model WHS Regulations and model Codes of 
Practice, supported by the NCEP, to provide a nationally consistent approach to compliance and 
enforcement. 

  

 
6 Intergovernmental Agreement for Regulatory and Operational Reform in Occupational Health and Safety, 2008, p 8. 

https://federation.gov.au/about/agreements/intergovernmental-agreement-regulatory-and-operational-reform-occupational-health
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Section 3(1) of the model WHS Act provides: 

The main object of this Act is to provide for a balanced and nationally consistent framework to 
secure the health and safety of workers and workplaces by 
(a) protecting workers and other persons against harm to their health, safety and welfare through 
the elimination or minimisation of risks arising from work 
(b) providing for fair and effective workplace representation, consultation, co-operation and issue 
resolution in relation to work health and safety 
(c) encouraging unions and employer organisations to take a constructive role in promoting 
improvements in work health and safety practices, and assisting persons conducting businesses or 
undertakings and workers to achieve a healthier and safer working environment 
(d) promoting the provision of advice, information, education and training in relation to work health 
and safety 
(e) securing compliance with this Act through effective and appropriate compliance and 
enforcement measures 
(f) ensuring appropriate scrutiny and review of actions taken by persons exercising powers and 
performing functions under this Act 
(g) providing a framework for continuous improvement and progressively higher standards of work 
health and safety; and 
(h) maintaining and strengthening the national harmonisation of laws relating to work health and 
safety and to facilitate a consistent national approach to work health and safety in this jurisdiction.7 

In all its considerations and recommendations, this Review has referred to section 3(1) of the model 
WHS Act. 

In line with this Review’s Terms of Reference, this chapter considers the impact of jurisdictional 
variations on the harmonisation objective and makes recommendations which it considers will help 
maintain and strengthen harmonisation. 

Other opportunities to maintain and strengthen harmonisation are considered throughout this report 
under the various chapter headings with associated recommendations.8 

1.1 The impact of jurisdictional variations on harmonisation 
Between 1 January 2012 and 31 March 2022, all jurisdictions implemented the model WHS laws except 
Victoria. 

The initial adoption of the model WHS laws involved some level of variation, as compromises were 
often required and amendments were passed during the passage of the various jurisdictional WHS Bills 
through local parliamentary processes.9 

The IGA anticipated future variations to the model WHS laws and established an agreed process by 
which variations contemplated by jurisdictions could be managed. Fundamentally the process 
required jurisdictions to bring local variations to the national table for consideration prior to their 
enactment.10 

This process for managing variations has not been consistently used, with jurisdictions increasingly 
amending their WHS laws without national consideration. 

 
7 Model WHS Act, s 3(1)(h). 
8 See in particular Chapter 4.3 – Legal proceedings; and Chapter 5 – Codes of Practice. 
9 For example, SA varied its WHS Act to provide a unique procedure for making approved Codes of Practice, including 
providing that the Minister may only approve, vary or revoke a Code following consultation with the Small Business 
Commission − s 274(3)(b) of the SA WHS Act. 
10 Intergovernmental Agreement for Regulatory and Operational Reform in Occupational Health and Safety, 2008, provision 
5.5.2, p 11. 

https://federation.gov.au/about/agreements/intergovernmental-agreement-regulatory-and-operational-reform-occupational-health
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What we heard 

Stakeholders expressed strong, continued support for a harmonised approach to WHS regulation. 
However, many, including WHS regulators, industry, unions, members of the public and WHS 
professionals, highlighted that, despite this support, variations in WHS regulation exist across all 
jurisdictions and at all levels of the WHS legal framework. 

A recurring message from business and industry groups was the need for a renewed and 
sustained commitment to harmonisation. Submissions from a range of industry bodies called for 
jurisdictions to recommit to harmonisation, the IGA and its processes to ensure its sustainability; 
and for Victoria to adopt the model WHS laws.11 Regulators in model laws jurisdictions supported 
these calls,12 while NT WorkSafe emphasised the importance of harmonisation in smaller 
jurisdictions, which have fewer resources and therefore benefit more from a shared national 
approach.13 

Australian Industry Group outlined how a lack of harmonisation across jurisdictions impacts 
everyday work processes, making things that should be simple confusing for businesses and 
workers. Australian Industry Group also expressed frustration that important policy positions 
about the content of the model WHS laws, settled nationally through robust debate, were 
sometimes later re-prosecuted within individual jurisdictions.14 

Industry and WHS professionals noted that, for multi-jurisdictional businesses, jurisdictional 
differences lead to inefficient, low-value engagement with the WHS system, which can 
undermine the safety culture of an organisation.15 Carnival Safety Australia (CSA) highlighted the 
practical impacts of different requirements for plant registration and variations in auditing 
certificates and approvals when working in different jurisdictions.16 Another multi-jurisdictional 
business pointed to inconsistent compliance and enforcement approaches across jurisdictions, 
undermining the harmonisation of the model WHS Act and creating avoidable confusion and 
complexity for duty holders.17 Regulators also voiced concerns about the practical implications of 
jurisdictional variations that can result in different protections being applied to workers in a single 
workplace, and different obligations on businesses and employers, where they fall under the 
jurisdiction of multiple WHS regulators.18 

Some unions, WHS regulators and industry representatives were more qualified in their support 
for harmonisation. Unions and some WHS regulators noted that jurisdictions need flexibility to 
respond to changing needs and emerging hazards at the local level.19 The Australian Council of 
Trade Unions (ACTU) noted it supports variations to the model WHS laws where they advance the 
object of the model WHS Act and strengthen protections for workers.20 The Minerals Council of 
Australia (MCA) acknowledged that some variations address unique industry risks but 
emphasised these should be limited to essential changes and should not compromise the intent 
of the harmonisation objective contained in the model WHS framework.21 

  

 
11 ACCI, Submission, p 6; MBA, Submission, p 7; Anonymous and private, Submission #119, p 2. 
12 WorkSafe WA, Submission, p 8; all jurisdictions in meetings expressed support for harmonisation, although they had 
different views on the impact of variations. 
13 NT WorkSafe, Consultation, September 2025. 
14 Australian Industry Group, Consultation, October 2025. 
15 HIA, Submission, p 10; MBA, Submission, p 8; Anonymous, Submission #135, pp 8–9; WHS professional, Consultation, 
October 2025. 
16 CSA, Submission, p 3. 
17 Anonymous and private, Submission #119, p 2. 
18 WorkSafe ACT, Consultation, September 2025; Comcare, Consultation, September 2025. 
19 SA Unions, Consultation, September 2025. 
20 ACTU, Submission, p 12. 
21 MCA, Submission, p 5. 
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Discussion and recommendations 

What is clear from consultation is that the model WHS laws, and the objective of national 
harmonisation, remain strongly supported and have real practical benefits for businesses, employers 
and workers. 

However, there is a growing pessimism about whether these benefits will continue to be realised if 
solutions are not found to prevent the increase in jurisdictional variations. The benefits of 
harmonisation are being compromised by the continuing increase in those variations. 

While some of the jurisdictional variations have led to increased protections and rights for workers,22 a 
key goal of the model WHS laws is that workers should have the same protections and rights no matter 
where they live and work. And this Review did not hear of any compelling example of a WHS issue that 
requires a different legislative standard due to the state or territory where the work is being carried out 
or within which the workplace is situated.23 

Some variations reduce obligations for businesses and employers. However, these in turn require 
businesses to ‘navigate different rules, duplicate training and administrative requirements, and adjust 
procedures for each state and territory’.24 This can result in inefficiencies for business and reduction in 
productivity. Findings from previous reviews, and feedback from the Business Council of Australia 
(BCA), recognised that the cost of compliance for multi-jurisdictional businesses is greater where WHS 
legal provisions differ between jurisdictions.25 The impact of variations is often compounded for 
smaller businesses operating across multiple jurisdictions, as they lack dedicated resources to 
navigate different regulatory frameworks.26 

However, medium and large businesses, which are more likely to operate in more than one jurisdiction, 
account for over 60% of Australia’s employment27 and close to 70% of Gross Domestic Product 
(GDP).28 And because multi-jurisdictional businesses represent such a large share of Australia’s 
economic activity, the productivity impact from varied approaches to WHS regulation is likely to be 
significant. This conclusion is consistent with the 2008 National Review, which stated, ‘it is widely 
accepted that harmonised OHS laws will reduce red tape and compliance costs for multi-state 
employers’.29 

Adopting and maintaining the harmonised model WHS laws also provides the foundation for strong and 
consistent compliance and enforcement of those laws across Australia. It supports increased sharing 
of inspector expertise and resources between jurisdictions. The 2008 National Review argued this 
would ‘be cost saving, optimising inspector numbers and expertise across the country, and limiting the 
duplication of costly and time-consuming training’.30 

  

 
22 These will be discussed later in the context of best practice variations (Chapter 2 – The duties framework). 
23 There may be issues which are only relevant to one jurisdiction; however, these are not national issues and are not covered 
in the model laws. Part 5.1.8 of the IGA provides that jurisdictions may make additional provisions in such cases. 
24 WHS professional, Consultation, October 2025. 
25 BCA, Consultation, October 2025; C Maxwell, Occupational Health and Safety Act Review, Victorian Government, 2004, 
p 94; R Stewart-Crompton, S Mayman and B Sherriff, National Review into Model Occupational Health and Safety Laws: first 
report, Department of Employment and Workplace Relations, Australian Government, 2008, p 7. 
26 Anonymous, Submission #166, p 9. J Douglas and A Land Pejoska, Regulation and small business, 2017, pp 1–4. 
27 ASBFEO, Contribution to Australian employment, May 2025, accessed 12 May 2026. 
28 ASBFEO, Contribution to Australian Gross Domestic Product, May 2025, accessed 12 May 2026. 
29 R Stewart-Crompton, S Mayman and B Sherriff, National Review into Model Occupational Health and Safety Laws: first 
report, Department of Employment and Workplace Relations, Australian Government, 2008, p 7. 
30 R Stewart-Crompton, S Mayman and B Sherriff, National Review into Model Occupational Health and Safety Laws: second 
report, Department of Employment and Workplace Relations, Australian Government, 2009, p 274. 
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Following the commencement of the model WHS laws in 2012, there was an initial and significant 
decline in the rate of work-related fatalities. Between 2014 and 2021, the fatality rate decreased by 
24%.31 However, over recent years, this progress appears to have plateaued.32 

Injury trends are more complex. The overall incidence rate for serious workers’ compensation claims 
increased by 13.6% from 2018−19 to 2023−24, driven by growing claims for psychological injury in 
some jurisdictions.33 However, this period saw widened claim eligibility in some workers’ 
compensation schemes, increased understanding of work-related psychological injury and reduced 
stigma in relation to these claims, and statistics may reflect these factors rather than an increase in the 
number of actual injuries. Equally, however, not everyone who suffers a work-related psychological 
injury will make a workers’ compensation claim. And, more recently, some schemes have narrowed 
eligibility rules for psychological injury claims. 

Where variations have resulted in WHS improvements which are helping to reduce injuries, illnesses 
and deaths, this Review suggests they should be considered for adoption nationally. An objective of the 
model WHS Act is to provide a framework ‘for continuous improvement and progressively higher 
standards of work health and safety’.34 A consistent and responsive approach to maintaining and 
updating the model WHS laws is critical to ensuring that safety improvements identified in one 
jurisdiction can be adopted and implemented nationally. 

The 2018 National Review foresaw that ‘if the harmonisation objective is to be sustained into the future, 
it is critical that all jurisdictions commit to it’.35 This Review reinforces that sentiment and extends that 
call for commitment to the industry and worker representatives and other partners who play an 
important role in maintaining the model WHS laws. 

The current approach to maintaining the model WHS laws, through the Safe Work Australia tripartite 
process, provides the opportunity to resolve issues through informed debate; consideration of different 
points of view from worker, business, industry, union, regulator and jurisdictional perspectives; and 
analysis of evidence and data. 

This approach has proven successful in mitigating short-term policy fluctuations within the model 
WHS Act, WHS Regulations and model Codes of Practice. Such fluctuations can be driven locally by 
changes in the political landscape and responses to specific incidents. 

While there have been numerous variations to jurisdictional versions of the model WHS laws, with 
some jurisdictional legal instruments swinging back and forth on the political and ideological 
pendulum, the model WHS laws themselves, which are maintained at the national level through the 
tripartite process, have tended to avoid those significant swings. 

Tripartism does not always lead to consensus, but, when we are talking about workers’ health and 
safety, consensus is more often than not reached. Tripartism has provided a strong, stable national set 
of model WHS laws. 

To maintain and strengthen harmonisation, and ensure its sustainability, this Review recommends that 
WHS ministers renew their commitment to this significant reform project. 

  

 
31 Safe Work Australia, Key work health and safety statistics Australia, Insights, Safe Work Australia, October 2025, accessed 
May 2026; Safe Work Australia, Work-related fatalities, Dashboard, Safe Work Australia, n.d., accessed May 2026. 
32 Safe Work Australia, Key work health and safety statistics Australia, Insights, Safe Work Australia, October 2025, accessed 
May 2026. Note: The causes of fatalities are complex, and data should be interpreted carefully. There can be significant year-
on-year variation. Analysing the data over a longer time period can help to account for this variation. 
33 Safe Work Australia, Jurisdictional comparison, Dashboard, Safe Work Australia, February 2026, accessed May 2026. 
34 Work Health and Safety Act 2011 (Cth), s 3(g). 
35 Safe Work Australia, Review of the model Work Health and Safety laws: - Final report, 2018, p 6. 
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https://www.safeworkaustralia.gov.au/system/files/documents/1902/review_of_the_model_whs_laws_final_report_0.pdf
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The harmonisation objective – Recommendation 1 

That WHS ministers recommit to the harmonisation of WHS laws and their objectives, which include: 
a. nationally consistent protections for workers 
b. nationally consistent obligations for businesses and employers 
c. reduced compliance impact 
d. improved regulatory efficiency 
e. progressively higher standards of protection 
f. fair and effective representation, consultation, cooperation and issue resolution, and 
g. a constructive role for unions and employer organisations. 

1.2 Strengthening and maintaining harmonisation 

What we heard 

This Review heard there were several reasons for jurisdictional variations. Safe Work Australia 
Members and others believed national processes can take too long, leading jurisdictions to act 
alone more swiftly.36 NT WorkSafe highlighted that it can take longer for smaller jurisdictions to 
adopt national changes in WHS laws; it stated that it is difficult for jurisdictions to go through 
legislative change concurrently.37 Australian Industry Group and other Safe Work Australia 
Member bodies noted that change is often driven by political agendas,38 while the 
Australian Institute of Health and Safety (AIHS) called for more Safe Work Australia decisions to 
be driven by objective technical expertise.39 

Some solutions to addressing variations and ensuring a sustained national approach were 
provided. Curran Risk Management,40 and Professor Andrew Stewart and Peter Thorning,41 
suggested that deviations from the model WHS laws could be addressed by establishing a 
national, independent regulator using mirror legislation or the referral of powers to the 
Commonwealth. 

Others called for greater powers for Safe Work Australia to safeguard against fragmentation. 
Specifically, government and industry representatives suggested that the Safe Work Australia Act 
2008 (Cth) be amended to strengthen Safe Work Australia’s ability to review jurisdiction-level 
changes, reinforce tripartite processes, and ensure proposed amendments are assessed 
nationally before enactment locally.42 

Industry and unions also proposed ideas to provide greater transparency of jurisdictional 
variations, including the publication of a scorecard to detail jurisdictional variations;43 and 
periodic audits to monitor, review and evaluate variations at the national level.44 

  

 
36 WorkSafe WA, Submission, pp 8–9; AIHS, Submission, p 4; Veyter Pty Ltd, Submission, p 5. 
37 NT WorkSafe, Consultation, September 2025. 
38 Australian Industry Group, Consultation, October 2025. 
39 AIHS, Submission, pp 5–6. 
40 Curran Risk Management, Submission, pp 3–6. 
41 Andrew Stewart and Peter Thorning, Submission, pp 2, 4–8. 
42 Anonymous and private, Submission #119, p 2; MCA, Submission, p 5; MBA, Submission, p 7; WorkSafe WA, Submission, 
pp 8–9. 
43 ACTU, Submission, pp 4, 12; Anonymous and private, Submission #119, p 3. 
44 MCA, Submission, pp 3–5, 11. 
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Discussion and recommendations 

This Review considered the suggestions made to adopt alternative schemes for regulating WHS. 

The alternative schemes proposed were: 

• an applied law scheme where standard provisions are enacted in one jurisdiction and adopted 
as law in participating jurisdictions with a single, co-funded national regulator, similar to the 
National Heavy Vehicle Regulator (NHVR) or Office of the National Rail Safety Regulator 
(ONRSR) 

• referral of powers to the Commonwealth under section 51(xxxvii) of the Australian 
Constitution, enabling a single Commonwealth law to apply across participating states and 
territories; and requiring the Commonwealth to take over regulatory functions, including 
compliance and enforcement functions, achieving uniformity of WHS laws. 

While it is true that both options could play a role in maintaining and strengthening harmonisation by 
ensuring consistent approaches and removing jurisdictional inconsistencies, there are drawbacks, 
including upfront costs and state and territory rights issues. Most crucially, both options would 
diminish the important contribution of the states and territories and their considerable existing 
experience and capability in WHS. 

While feedback to this Review certainly pointed to frustration with the status quo and the readiness of 
jurisdictions to vary their laws or delay adoption of national changes, it did not indicate a broad 
appetite for structural or institutional reform. Instead, the focus of contributors to this Review was on 
how Safe Work Australia could more effectively manage and limit unilateral jurisdictional variations 
into the future. 

Feedback to this Review clearly indicated that Safe Work Australia’s governance arrangements have a 
role to play in preventing future variations. It was noted that simply following the process outlined in the 
IGA would have allowed many jurisdictional variations to be considered nationally.45 

The IGA requires: 

Any Party that proposes to amend its legislation or introduce new legislation so as to materially 
affect the operation of model OHS legislation will submit the proposed amendments or new 
legislation to Workplace Relations Ministers Council [WRMC] for decision. Each Party agrees 
that it will not progress implementation of any such amendment or such new legislation unless 
WRMC has endorsed the proposed amendment or new legislation.46 

Some Safe Work Australia Members believed the length of time it takes to consult and make decisions 
nationally contributes to jurisdictional variations and why the IGA process has not been followed.47 
Simultaneously, there were calls for more time, believing national processes to be too rushed. For 
example, WorkSafe WA stated that, on one hand, Safe Work Australia can set timeframes that are too 
short for jurisdictions to properly consult on issues; and, on the other hand, if a jurisdiction identifies an 
issue requiring immediate action, Safe Work Australia’s processes can move too slowly.48 

This Review recommends there should be a commitment to jurisdictions bringing any proposed 
variations to their WHS laws to Safe Work Australia for national consideration (as outlined in Part 5.5 of 
the IGA). This would require Safe Work Australia Members (particularly jurisdictional Members) to more 
routinely identify legislative, policy and compliance and enforcement issues affecting their jurisdictions 
at the national table. 

 
45 South Australian Wine Industry Association, Submission, p 2; ACCI, Submission, pp 1–2; Intergovernmental Agreement for 
Regulatory and Operational Reform in Occupational Health and Safety, 2008, Part 5.5. 
46 Intergovernmental Agreement for Regulatory and Operational Reform in Occupational Health and Safety, 2008, p 11. 
47 WorkSafe WA, Submission, pp 8–9; Private, Submission #89, p 7. 
48 WorkSafe WA, Consultation, September 2025. 
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The Review also heard that delays in passing nationally agreed amendments to the model WHS Act and 
Regulations in some jurisdictions had contributed to a lack of harmonisation. This Review therefore 
recommends ensuring amendments to the model WHS laws agreed nationally are prioritised for 
passage through jurisdictional parliaments. 

All jurisdictions have implemented tripartite advisory councils or committees to provide advice to the 
Minister.49 While these jurisdictional consultation mechanisms are important, it would strengthen 
harmonisation if they operated as part of the harmonised national decision-making process. This 
includes having mechanisms in place to ensure issues identified through local tripartite processes are 
communicated by the relevant Safe Work Australia Member and brought forward for national 
consideration. Similarly, mechanisms to inform and seek feedback from jurisdictional advisory bodies 
as part of national policy discussion would be helpful so that issues raised during national decision-
making are not later re-prosecuted at the local level. 

This Review makes no recommendation on consultation timeframes, as this should be at the discretion 
of Safe Work Australia Members and may vary from issue to issue. However, to ensure matters ready 
for decision are resolved more swiftly, this Review recommends consistently following the voting 
processes outlined in 2.2.1(d) of the IGA. This provides: 

at a meeting of Workplace Relations Ministers Council, members who do not vote in person or 
by written vote or by proxy will be counted as having voted to approve a recommendation. 
Where a vote is conducted without a meeting, a member who does not submit his or her vote by 
the deadline set, will be counted as having voted to approve the recommendation.50 

In their submissions, the ACTU and the Water Services Association identified that a scorecard or public 
register of jurisdictional variations would improve public transparency and accountability.51 This 
proposal is also consistent with Recommendation 2 of the 2018 They Never Came Home Report.52 

This Review recommends that Safe Work Australia should develop and publish an annual scorecard 
detailing information on individual variations to the model WHS laws, including local variations and 
variations where changes to the model WHS laws which have been agreed at a national level have not 
been adopted. The scorecard should also require jurisdictions to explain their reasons for retaining 
variations should they elect to remain outside of the nationally agreed approach. The scorecard could 
also be used to consider whether local variations should be elevated to the national process for 
consideration. Safe Work Australia Members have agreed that the Agency progress this action as a 
priority. 

To support the harmonisation objective, this Review also recommends that amendments to the model 
WHS laws that have been agreed nationally are prioritised for passage through jurisdictional 
parliaments. 

  

 
49 Safe Work Australia Act 2008 (Cth), s 10; Work Health and Safety Council, ACT WHS Act, Sch 2, Div 2.1.1; Safety 
Rehabilitation and Compensation Commission, Cth WHS Act, Sch 2, Pt 2; Advisory Council, NSW WHS Act, Sch 1A; Work 
Health and Safety Advisory Council, Work Health and Safety (National Uniform Legislation) Act 2011 (NT), Sch 2; SafeWork SA 
Advisory Committee, SA WHS Act, Pt 1, Div 5 and Sch 2, Pt 2; Work Health and Safety Board, Qld WHS Act, Sch 2, Pt 2, Div 2; 
Workcover Tasmania Board, Work Health and Safety Act 2012 (Tas), Sch 2, Pt 2; Occupational Health and Safety Advisory 
Committee, Vic OHS Act, Pt 2, Div 6; Work Health and Safety Commission, WA WHS Act, Sch 1, Div 3. 
50 Intergovernmental Agreement for Regulatory and Operational Reform in Occupational Health and Safety, 2008, p 5. 
51 ACTU, Submission, pp 11–12; Water Services Association of Australia, Submission, pp 4, 6. 
52 Senate Education and Employment References Committee, They never came home – The framework surrounding the 
prevention, investigation and prosecution of industrial deaths in Australia, Australian Government, 2018. 
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Another key driver of variations are jurisdiction-level reviews, which often recommend changes that are 
then only adopted in one jurisdiction. Ideally, reviews should be nationally harmonised and occur 
periodically in unison. However, to the extent this is not possible, this Review recommends that 
jurisdictional reviews should be brought to the national table for discussion as early as possible and 
involve engagement with Safe Work Australia throughout the process. Where possible, Safe Work 
Australia should encourage common timing and approaches to jurisdiction-level reviews to reduce 
variations to the model.  

The harmonisation objective – Recommendation 2 

That harmonisation is maintained and strengthened through: 
a. jurisdictions committing to potential local WHS law changes being considered at the national 

level 
b. ensuring amendments to the model WHS laws agreed nationally are prioritised for passage 

through jurisdictional parliaments, and 
c. introducing a harmonised approach to jurisdictional WHS Act and WHS Regulations reviews. 

1.3 Harmonisation in the approach to compliance and 
enforcement 

One of Safe Work Australia’s key functions under the Safe Work Australia Act 2008 (Cth) is to produce 
an NCEP. The NCEP is fundamental to harmonisation and outlines the approach WHS regulators will 
follow to achieve nationally consistent compliance and enforcement practices.53 

The NCEP is currently a high-level document outlining 7 principles to guide WHS regulators’ 
compliance and enforcement activities. 

One of the strongest messages from the 2018 National Review was that ‘regulators are not consistently 
implementing the model WHS laws’.54 It recommended the NCEP be reviewed and include decision-
making frameworks to promote greater national consistency in the approach to compliance and 
enforcement.55 

Safe Work Australia commissioned this NCEP review in 2022; however, it did not ultimately achieve its 
recommended objective. 

What we heard 

As in 2018, concern about compliance and enforcement inconsistency was one of the messages 
most frequently heard by this Review. There was a broad-ranging consensus that the NCEP is not 
achieving its stated purpose of ensuring a nationally consistent approach to compliance and 
enforcement. Industry representatives and WorkSafe WA called for further work to address 
inconsistency in the compliance and enforcement approaches and activities of WHS regulators56 
and to improve transparency and clarity.57 

  

 
53 Safe Work Australia, NCEP, Safe Work Australia, 2024, p 4. 
54 Safe Work Australia, Review of the model Work Health and Safety laws: final report, Safe Work Australia, 2018, p 9. 
55 Safe Work Australia, Review of the model Work Health and Safety laws: final report, Safe Work Australia, 2018, p 110. 
56 MBA, Submission, p 26; WorkSafe WA, Submission, p 7; MCA, Submission, p 4; AIG, Submission, pp 5–6. 
57 AIHS, Submission, pp 11, 16, 18; ACCI, Submission, pp 5–6; Victorian Small Business Commission, Consultation, October 
2025. 
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Variations across WHS regulators’ operations were widely seen to affect WHS outcomes by 
undermining predictability and confidence in WHS laws. The Australian Chamber of Commerce 
and Industry (ACCI), Master Builders Australia (MBA) and the MCA all called for a further review to 
restore alignment and promote consistency in compliance and enforcement,58 while unions were 
concerned that worker representation, participation and consultation are not covered by the 
current NCEP.59 

The BCA, among many other organisations, reflected that inspectors often have very different 
interpretations of WHS requirements, posing significant challenges for businesses that want to 
do the right thing.60 One company told this Review that 2 near-identical complaints made within 
the same jurisdiction had been handled with vastly different approaches: the first investigation 
had been resolved quickly with a finding of no infringement, while the second had dragged on for 
months and cost the business over $100,000.61 

The AIHS suggested a national rollout of scenario-based guidance on the operation of the NCEP 
for inspectors, similar to that developed by SafeWork NSW, as an effective way to communicate 
the NCEP principles.62 

This Review heard the approach taken by regulators and inspectors can change as governments 
change, swinging like a pendulum between a predominately educative approach to an 
enforcement approach. The Chamber of Minerals and Energy of Western Australia noted these 
varied approaches taken by regulators and inspectors.63 Master Builders Tasmania stated their 
experience with inspectors, including that the advice provided by regulators and inspectors on 
the ground can differ, leading to confusion and inconsistencies.64 Workplace Health and Safety 
Queensland highlighted it is difficult to achieve uniformity across its approximately 300 
inspectors.65 This Review heard this variability can result in a reluctance to approach the regulator 
for advice.66 WorkSafe ACT said this kind of variability between regulators can even occur within a 
single workplace when WHS jurisdictions overlap.67 Comcare agreed, noting the NCEP 
inadequately addresses the complexities of co-regulated workplaces and interactions with other 
safety regulators.68 

Affected families and injured worker representatives also provided examples of delayed 
coordination between WHS regulators and other enforcement bodies during fatality 
investigations.69 They highlighted the difficulty of navigating a complex system, where multiple 
government bodies play a role but do not coordinate (for example, WHS regulators, police, 
courts) while experiencing grief from the death of a loved one or adjusting to a life-altering injury 
or disease. 

  

 
58 ACCI, Submission, pp 7–8; MBA, Submission, pp 26, 32–33; MCA, Submission, p 4. 
59 ACTU, Submission, p 11; NSW Nurses and Midwives’ Association/Australian Nursing and Midwifery Federation NSW Branch, 
Submission, pp 15–16. 
60 BCA, Consultation, September 2025; Anonymous, Consultation, March 2026. 
61 Private, Consultation, March 2026. 
62 AIHS, Submission, p 11. 
63 Chamber of Minerals and Energy Western Australia, Consultation, September 2025. 
64 Master Builders Tasmania, Consultation, September 2025. 
65 Workplace Health and Safety Qld, Consultation, September 2025. 
66 CSA, Submission, p 4; HIA, Submission, p 1; Australian Retailers Association and National Retail Association, Submission, 
p 4; ACFA, Submission, p 9. 
67 WorkSafe ACT, Consultation, September 2025. 
68 Comcare, Submission, p 2. 
69 Affected Family and Workers Advisory Committee, Consultation, December 2025; Workplace Incidents Consultative 
Committee, Consultation, December 2025; Consultative Committee for Work-related Fatalities and Serious Incidents, 
Consultation, February 2026. 
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Family representatives also highlighted the importance of the right combination of skills and 
expertise being available when investigating a work-related fatality or serious injury. 
Acknowledging inspectors cannot specialise in every area, they called for a national framework to 
bring together appropriate skills to improve investigations.70 

Affected families and injured worker representatives also called for the lessons of fatalities, 
including coronial recommendations, to be shared across jurisdictions to reduce the risk of 
similar incidents being repeated.71 

WHS professionals supported the establishment of independent non-regulator bodies to 
undertake investigations into serious incidents and disseminate lessons learned.72 For example, a 
submission to the Review proposed establishing an Australian Work Safety Bureau:  

 Its central proposition is that Australia’s WHS system has a structural gap: while it has 
regulators, policy agencies, courts and coroners, it lacks a clearly independent national body 
dedicated to investigating serious workplace incidents for the primary purpose of learning, 
prevention and public safety knowledge. An agency with that function could strengthen 
confidence in WHS systems, improve the national evidence base, and turn work-related 
incidents, fatalities and near misses into practical lessons that help prevent future harm.73 

Discussion and recommendations 

The model WHS laws provides the legislative framework for a nationally consistent approach to WHS 
regulation. But it is often through the compliance and enforcement activities of WHS regulators that the 
laws are experienced in practice by workers and businesses. What this Review heard most often was 
that inconsistencies, and a lack of transparency in decision-making, are undermining the effectiveness 
of harmonised WHS laws on the ground at work and in workplaces. Consistency in compliance and 
enforcement of the model WHS laws is fundamental to building confidence in the harmonised 
framework, securing compliance and improving health and safety outcomes. 

Much of what this Review heard on the topic of harmonisation came in the form of criticism of WHS 
regulators and inspectors. This Review acknowledges the pressures faced by both. The sheer scope of 
their compliance and enforcement task across all industries, workplaces and work, coupled with 
resourcing, recruitment and training challenges and community expectations, all conspire to make the 
task of a WHS regulator a difficult and, at times, thankless one. 

However, this makes the work to support and strengthen consistency in compliance and enforcement 
more important. Critical to supporting the work of the regulators and inspectors is the NCEP. It is a 
crucial component of the model WHS law framework. However, since 2008, it has had little if any 
attention paid to it to ensure it remains contemporary and fit for purpose to play its role in supporting 
the harmonisation objective. 

This Review recommends moving away from a high-level principle-based NCEP to a new NCEP that 
provides more detail about how decisions will be made and how key aspects of the model WHS legal 
framework will be enforced. 

As recommended by many who contributed to this Review, including a significant number of industry 

 
70 Kay Catanzariti, Submission, p 2; Kay Catanzariti and Vincent Pannell, Submission, p 3; Affected Family and Workers 
Advisory Committee, Consultation, December 2025; Workplace Incidents Consultative Committee, Consultation, December 
2025; Consultative Committee for Work-related Fatalities and Serious Incidents, Consultation, February 2026. 
71 Affected Family and Workers Advisory Committee, Consultation, December 2025; Workplace Incidents Consultative 
Committee, Consultation, December 2025; Consultative Committee for Work-related Fatalities and Serious Incidents, 
Consultation, February 2025. 
72 AIHS, Submission, pp 12–13. 
73 Kevin Jones, Submission, p 1. 
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representatives,74 and the 2018 National Review,75 this Review reiterates the NCEP should include a 
decision-making framework to guide and support the activities of inspectors and provide greater 
transparency for duty holders and workers. This Review suggests a new approach could be informed by 
existing frameworks such as those in the Australian Capital Territory (ACT) and Queensland. 

Unions, industry representatives, WHS regulators and WHS professionals all suggested elements that 
should be incorporated into a reworked NCEP to provide clarity and strengthen national consistency. 
These include: 

• additional principles to guide compliance and enforcement activities76 
• minimum training and qualification requirements for inspectors77 

• identification of priority areas for investigation78 
• ensuring representation and consultation are covered79 
• detail on how inspector decisions can be reviewed80 
• requirements for the new NCEP to be reviewed at regular intervals. 

It is suggested the new NCEP should also develop clear arrangements for managing compliance and 
enforcement activities where more than one WHS regulator, or another government body, has 
jurisdiction.81 

To support the development of a new NCEP and ensure that compliance and enforcement issues have 
a strong conduit to the work of Safe Work Australia and decision-making by its Members, this Review 
recommends establishing a new Strategic Issues Group (SIG) focusing on Compliance and 
Enforcement. 

This would provide a tripartite forum with appropriate expertise (ensuring all WHS regulators are 
contributing alongside social partners) to develop the new NCEP and ensure that practical compliance 
issues associated with applying the model WHS laws and enforcing them can be raised quickly at the 
national level.  

The harmonisation objective – Recommendation 3 

That harmonisation is enhanced through developing a new National Compliance and Enforcement Policy 
(NCEP) to support compliance and enforcement consistency and clarity. 

  

 
74 AIHS, Submission, pp 10–11; MBA, Submission, p 23; Water Services Association of Australia, Submission, p 5. 
75 Safe Work Australia, Review of the model Work Health and Safety laws: final report, Safe Work Australia, 2018, pp 107–110. 
76 WorkSafe WA, Submission, p 7. 
77 Safety Forward, Submission, p 3; ACFA, Submission, p 9. 
78 WorkSafe WA, Submission, p 7; WorkSafe ACT, Consultation, September 2025, WorkSafe Victoria, Consultation, September 
2025. 
79 ACTU, Submission, p 11. 
80 ACFA, Submission, p 5. 
81 The issues arising from co-regulated workplaces are discussed further in Chapter 1.5 – Overlapping safety frameworks. 
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1.4 A harmonised national approach to reducing work related fatalities 

What we heard 

This Review heard confronting feedback from the families of fatally injured workers about the 
need for a step-change in efforts to reduce work-related fatalities, including through improved 
compliance and enforcement actions. Consistent messages were heard throughout this Review’s 
consultation with families and injured workers regarding the need for more work to be done to 
reduce the rates of workplace fatalities. The importance of learning from past events was also 
highlighted.82 

This Review heard calls for leveraging expertise across a range of specific areas, including high 
risk industries,83 amusement devices,84 rural and remote agriculture,85 and essential utility 
services.86 

Discussion and recommendations 
The Australian Work Health and Safety (WHS) Strategy 2023−2033 sets a target to reduce the number of 
worker fatalities caused by traumatic injuries of at least 30%.87 Since 2014, work-related fatalities have 
seen a 24% decline. However, in recent years this decline has stalled, averaging 191 deaths per year, or 
a rate of 1.4 fatalities per 100,000.88 Industries with persistently high fatality rates include transport, 
agriculture, mining and construction. 

This Review agrees that dedicated work is needed at a national level to systematically examine 
workplace fatalities to understand the contributing factors and inform efforts to reduce and prevent 
them. This would involve ongoing examination of available information, including court cases and 
coroners’ reports, to understand what went wrong. It should also involve identifying areas for potential 
improvement within the WHS laws and sharing lessons learned across jurisdictions. 

To support this work, this Review has identified that Safe Work Australia should establish a new SIG 
focused on Reducing Work Related Fatalities. This tripartite group would include expertise from 
relevant industries, social partners and WHS professional bodies to help shape national policy. The 
group would be responsible for considering lessons learned from workplace fatalities investigations, 
coroners and court outcomes; and recommending potential responses, including any amendments to 
the model WHS laws that might be required. The group should also consult regularly with the families 
of fatally injured workers. As a starting point, the group would focus on those industries which 
consistently record the highest numbers of fatalities each year, including agriculture, mining, 
construction, warehousing and transport. 

To support the work of the SIG-Reducing Work Related Fatalities, Safe Work Australia will engage with 
coroners’ courts to establish arrangements for sharing their findings quickly and systematically and to 
ensure that recommendations from coroners’ inquests to Safe Work Australia or a jurisdictional 
regulator are considered by the proposed new SIG-Reducing Work Related Fatalities within 6 months of 
obtaining the outcomes. 

 
82 Family and Injured Workers Support and Advisory Group (NSW), Consultation, November 2025; Families and Injured 
Workers Advisory Committee (Cth), Consultation, November 2025; Affected Families and Workers Advisory Committee (WA), 
Consultation December 2025; Workplace Incident Consultative Committee (Vic), Consultation, December 2025; Consultative 
Committee for Work-Related Fatalities and Serious Incidents (Qld), Consultation, February 2026. 
83 MCA, Submission, p 3. 
84 CSA, Submission, p 5. 
85 NFF, Submission, p 7. 
86 Water Services Association of Australia, Submission, p 5. 
87 Safe Work Australia, Australian Work Health and Safety (WHS) Strategy 2023–2033, Safe Work Australia, 2023, p 12. 
88 Safe Work Australia, Key work health and safety statistics Australia, Insights, Safe Work Australia, October 2025, accessed 
13 May 2026. 
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As recommended by some families of deceased workers, there is also often a need for greater 
technical expertise in some work-related fatality investigations, particularly in smaller states89 or where 
fatalities involve specialist tasks or equipment. It is suggested the new SIG-Reducing Work Related 
Fatalities should consider a national approach to fatality investigations, including developing 
arrangements for jurisdictions to draw on a common pool of high risk industry and other specialist 
investigators and share this specialist expertise where appropriate. 

This Review suggests a pilot of this approach could occur in the construction industry and, once 
trialled, be assessed with a view to extending it to other industries. 

The establishment of the SIG-Reducing Work Related Fatalities and the work with coroners’ courts are 
actions arising from this Review which Safe Work Australia Members have tasked the Agency with 
progressing immediately. 

1.5 Overlapping safety frameworks 
Some states and territories regulate high risk industries or specific hazards through specialist safety 
regimes which may sit within a jurisdiction’s WHS framework90 or operate under a separate legislative 
framework.91 Industries subject to separate or specialist legislative arrangements include mining, 
petroleum and gas, electricity, maritime, and aviation. Sectors such as dangerous goods, heavy 
vehicles, and rail safety operate under nationally harmonised frameworks that sit outside the WHS 
framework.92 Most of these safety frameworks are administered by specialist regulators. 

Mining is notable as a high risk industry where safety is not uniformly regulated across the states and 
territories. Previous efforts to harmonise mining safety legislation through the National Mine Safety 
Framework and Chapter 10 of the model WHS Regulations, developed by Safe Work Australia in 2014, 
were never fully realised. 

Safety in the maritime industry is regulated under the Occupational Health and Safety (Maritime 
Industry) Act 1993 (Cth) (OHS(MI) Act), which has not been substantially amended since its enactment 
over 30 years ago. The Australian Government Department of Employment and Workplace Relations is 
currently considering reforms to harmonise the OHS(MI) Act and its subordinate legislation with the 
model WHS laws. Safe Work Australia will monitor this work and there may be opportunities for the 
Regulations modernisation project proposed at Chapter 7 to consider the outcomes of this work. 

Previous reviews into WHS, including the 2008 and 2018 Reviews, addressed the interaction of the 
WHS framework with other safety regimes. This Review has similarly considered how these separate 
legislative arrangements interact with the model laws. 

Although often similar to the model WHS laws, duties and obligations under specialist work-related 
safety frameworks (overlapping safety frameworks) are not identical. Notwithstanding that differing 
levels of alignment contribute to a complex regulatory landscape, some safety frameworks have 
recently been reformed to improve national consistency and harmonisation with the model WHS 
laws.93 A more detailed summary of the overlapping safety frameworks in Australia is at Appendix C. 

 
89 T Lyons, Best Practice Review of Workplace Health and Safety in the Northern Territory: final report, NT Government, 2019, 
pp 48–49. 
90 For example, in NSW mining is regulated through both its WHS Act and its Work Health and Safety (Mines and Petroleum 
Sites) Act 2013 (NSW) – the latter and its regulations are to be interpreted as if they formed part of the WHS Act and 
Regulations. 
91 For example, Queensland maintains separate legislation for electrical safety under the Electrical Safety Act 2002 (Qld) and 
has a range of industry-specific overlapping safety frameworks covering dangerous goods, and mining, some of which apply to 
the exclusion of the Qld WHS Act: see Sch 1, Pt 2. 
92 Model Act on the Transport of Dangerous Goods by Road or Rail. The Heavy Vehicle National Law and Rail Safety National 
Law are implemented in participating jurisdictions as mirror legislation. 
93 For example, the Offshore Petroleum and Greenhouse Gas Storage Act 2006 (OPGGS) Safety Regulations 2024 (Cth) 
replaced the 2009 Regulations to more closely align with some elements with the Commonwealth WHS Act. 

https://agd.nt.gov.au/media/docs/outcomes-of-consultation-and-review/Best-Practice-Review-of-WHS-in-the-NT-Final-Report-opt.pdf
https://pcc.gov.au/uniform_legislation_official_versions.html
https://www.nhvr.gov.au/law-policies/heavy-vehicle-national-law-and-regulations
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What we heard 

Representatives from high risk industries suggested that the numerous overlapping safety 
frameworks applicable to their work create complex compliance challenges that divert attention 
from practical safe work practices and outcomes.94 Mining organisations, including the MCA, 
identified inconsistencies between various jurisdictions’ mining safety legislation as a particular 
challenge.95 Notably, Queensland’s standalone mining legislation requires all duty holders at a 
mine to reduce risk to ‘as low as reasonably achievable’ compared with the standard in the model 
WHS laws jurisdiction of ‘so far as is reasonably practicable’. One regulator supported 
harmonising the mining regulations to assist smaller jurisdictions to prioritise their compliance 
activities.96 

Unions supported harmonising safety regimes for the offshore oil, gas and electricity industries to 
remove gaps that exclude some seafarers and workers from coverage under Australian WHS 
laws.97 

The Australian Government Department of Climate Change, Energy, the Environment and Water 
(DCCEEW) raised concerns that regulatory uncertainty and overlap risk being embedded as new 
sectors develop.98 This includes the emerging hydrogen industry, which will be subject to multiple 
safety regimes.99 

Discussion and recommendations 

Harmonisation of overlapping safety frameworks with the model WHS laws remains desirable, 
consistent with the original intent of the 2008 National Review that ‘there should be a presumption that 
separate and specific OHS laws … should only continue where they have been objectively justified’.100 

The variability of WHS related duties and obligations across overlapping safety frameworks continues 
to contribute to duty holder confusion about their WHS duties, gives rise to concerns about workers’ 
rights, and obscures gaps in coverage that reduce WHS protections for some workers. For example, 
this Review heard operators of domestic commercial vessels were unaware they were subject to both 
WHS laws and maritime safety laws.101 It also heard that Queensland host farmers who are legally 
required to accommodate energy-related infrastructure on their farms have unequal access to some 
WHS protections due to the structural separation of the Petroleum and Gas (Production and Safety) Act 
2004 (Qld) and the Queensland WHS Act.102 

  

 
94 Acran Sound Control, Submission, p 5; MCA, Submission, p 7. 
95 Anonymous, Submission #175, p 1; MCA, Submission, p 6; Private, Submission #136, p 8. 
96 Private, Submission #89, p 16. 
97 Maritime Union of Australia, Submission, p 11; ACTU, Submission, p 12. The offshore safety regimes are provided by the 
OHS(MI) Act (Cth), OPGGS Act (Cth) and Offshore Electricity Act 2011 (Cth). 
98 DCCEEW, Submission, p 2. 
99 See also Chapter 7 – The model WHS Regulations: modernisation project. 
100 R Stewart-Crompton, S Mayman and B Sherriff, National Review into Model Occupational Health and Safety Laws: second 
report, Department of Employment and Workplace Relations, Australian Government, 2009, p 17. 
101 Australian Maritime Safety Authority, Submission, p 2. 
102 Dr Shay Dougall, Dr Rachael Potter and Professor Maureen Dollard, Submission, p 1. 
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Several fatalities in the offshore oil and gas industry appear to underscore significant gaps in offshore 
safety regimes, which the ACTU notes continue to lack the protections contained in the model WHS 
Act.103 These include consultation provisions, health monitoring, the right to cease unsafe work and 
regulations to manage risks from work at heights. If we are genuine about the goal of every Australian 
worker no matter where they work or what industry they work in having the same level of protections, 
workers in high risk offshore industries should receive, at minimum, the same protections as those that 
would apply onshore, and this Review suggests these protections should mirror those in the model 
WHS laws. 

It is noted that some overlapping safety frameworks include provisions that are arguably best 
practice.104 For example, there are regulations in the Queensland and NSW mining regulations which 
provide for the appointment of safety and health representatives and enhanced health monitoring.105 

This Review recommends that Safe Work Australia continue to work with overlapping safety framework 
jurisdictions to consider how harmonisation with the model WHS laws could be progressed to ensure 
workers do not inadvertently fall into regulatory gaps. Where overlapping safety frameworks provide 
higher levels of protection and provisions which assist in reducing workplace injury, the new 
SIG-Reducing Work Related Fatalities provides an opportunity for their consideration to inform 
potential adoption in the model WHS laws. Any recommended change arising from the new SIG should 
be proposed to Safe Work Australia Members through the usual process. 

This Review suggests the new NCEP should include details about how WHS regulators will respond 
where WHS laws and overlapping safety frameworks both apply, to provide clarity and certainty to WHS 
regulators, duty holders and those owed duties. 

Safe Work Australia will continue to monitor opportunities to support harmonisation with the model 
WHS laws as part of industry-specific or jurisdiction-level WHS reviews. 

The proposal to continue monitoring developments in overlapping safety frameworks is an action item 
arising from this Review which Safe Work Australia Members have tasked the Agency with progressing 
as part of its ongoing workplan. 

The model WHS laws also interact with a range of other legislative frameworks that are not primarily 
safety regimes but which also apply to work or workplaces, including the Fair Work Act 2009 (Cth) 
(FW Act) and state and federal anti-discrimination laws. 

  

 
103 Australian Unions, Closing the health and safety gaps for workers offshore, 2026, accessed 13 May 2026, pp 4, 6. 
104 Model WHS Act, s 3g. 
105 M Quinlan and H Jackson, ‘The struggle for protective legislation in Australia, 1871–2024’, Australian Journal of Labour Law, 
2026, 39(1):15. 
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Other work-related legislative frameworks 

What we heard 

This Review heard concerns about overlap, duplication and inconsistencies between WHS and 
other work-related legislative frameworks, particularly where similar issues are regulated through 
parallel duties, processes and enforcement mechanisms. It heard the impact of these overlaps is 
particularly pronounced on small and medium businesses106 and can impact the mental health of 
business owners.107 

In relation to the FW Act, the MBA asserted that safety laws should focus on safety matters and 
that non-WHS laws should not replicate WHS obligations.108 Other industry representatives, 
including ACCI and the MCA, supported streamlining overlapping requirements and eliminating 
duplication,109 as well as cross-referencing and aligning terminology.110 

This Review also heard from many advocates, especially human rights advocates, that the WHS 
legislative framework was a key area of the law where the focus shifts from individual workers 
raising complaints or issues relating to their safety to the organisation’s systems and processes 
to prevent harm.111 

Discussion and recommendations 
Workplace issues often arise in a single factual setting but may link to a range of legislative 
frameworks, making some interaction between those frameworks unavoidable. For example, both the 
WHS laws and the FW Act include consultation, dispute resolution, and right of entry provisions, 
designed to serve different regulatory purposes. 

Professor Andrew Stewart has observed that the difficulty lies not in the existence of overlapping laws 
but in legal incoherence.112 Poorly aligned frameworks can create unnecessary regulatory impact, 
uncertainty for duty holders, confusion for workers and inconsistent outcomes in practice. Clear 
articulation of the scope, purpose and practical operation of each framework and how they interact is 
therefore essential. This is especially important considering increasing calls for action to prevent 
harmful behaviours such as racism and sexual harassment at workplaces. 

Following the Respect@Work national inquiry,113 which introduced a positive duty to prevent sexual 
harassment into the Sex Discrimination Act 1984 (Cth),114 more recent inquiries have proposed 
including similar positive duties in anti-discrimination legislation to prevent discrimination on the basis 
of race, disability, sexual orientation, gender identity and intersex status.115 This Review supports these 
proposals, which seek to prevent physical and psychological harm in Australian workplaces. 

 
106 MBA, Submission, p 10. 
107 ACCI, Submission, p 9, which quotes its recently published Small Business Conditions Survey, which showed that 44% of 
small business owners and managers are experiencing high levels of stress. One respondent commented that ‘stress and toll 
on my mental health due to red tape is extremely high’. 
108 MBA, Submission, pp 8–9; see also HIA, Submission, p 19. 
109 ACCI, Submission, p 10; MCA, Submission, p 7. 
110 HIA, Submission, p 11; ACFA, Submission, p 6. 
111 National Joint Submission – Safety Regulation for Primary Prevention of Gendered Violence, Submission, pp 35–36. 
112 A Stewart, Regulating for work health and safety in Australia: Overcoming fragmentation, Queensland University of 
Technology, 12 November 2025, slide 22. 
113 AHRC, Respect@Work: National Inquiry into Sexual Harassment in Australian Workplaces, AHRC, 2020, accessed 13 May 
2026. 
114 Requires employers to take reasonable steps to prevent workplace sexual harassment and discrimination. 
115 AHRC, The National Anti-Racism Framework, AHRC, November 2024, p 16, accessed 11 May 2026; Royal Commission into 
Violence, Abuse, Neglect and Exploitation of People with Disability, ‘Executive summary, Our vision for an Inclusive Australia 
and recommendations’, Final report, Commonwealth of Australia, September 2023, p 205, accessed 11 May 2026; AHRC, 
Equal identities: A human rights review of the experiences of trans and gender diverse people in Australia, AHRC, March 2026, 
p 13, accessed 18 May 2026. 
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However, the WHS framework is the primary legislation for the systematic management of health and 
safety hazards that arise at the workplace or in connection with work. This includes hazards arising 
from harmful behaviours. This Review has identified that Safe Work Australia should continue to 
advocate with relevant agencies, including the Australian Government Attorney-General’s Department 
and the Australian Human Rights Commission (AHRC), for any positive duties in anti-discrimination 
laws to directly reference the primary duty of care contained in the model WHS Act. 

Ensuring positive duties reference the primary duty would provide direct, rather than approximate, 
harmonisation between legislative frameworks so that overlapping laws operate consistently and 
employer obligations and workers’ rights are clear. Small and medium businesses without dedicated 
human resources and WHS capabilities would particularly benefit from this alignment. It is noted that 
the proposal would not interfere with any other organisation’s education/guidance/compliance and/or 
enforcement capacities. 

A similar (and potentially instructive) approach has been taken in the FW Act in relation to employer 
obligations under the superannuation guarantee framework, which directly references the 
Superannuation Guarantee Charge Act 1992 (Cth) so that employers can meet their obligations under 
both regulatory frameworks without duplication or conflict.116 The essential effect of referencing the 
superannuation obligation in the FW Act means that there are several regulators which can enforce the 
obligation and right − for example, the Fair Work Ombudsman and the Australian Taxation Office. 

This Review’s recommendation does not seek to displace the role of anti-discrimination legal 
frameworks in protecting individual rights; nor does it intend to diminish the role of the AHRC as the 
regulator of anti-discrimination positive duty laws. The AHRC would retain its current powers and 
functions in relation to the Sex Discrimination Act 1984 (Cth) and any future powers and functions 
relating to positive duties within anti-discrimination laws that mirror the WHS primary duty. Rather, the 
proposal builds on the importance of the model WHS legal framework as a rights-based framework 
which complements human rights legislation. It also reinforces the ILO’s 2022 recognition of a safe and 
healthy working environment as a fundamental right at work; and reflects the growing awareness of 
intersectionality as a key consideration when assessing psychosocial risks at work.117 

Direct cross-referencing of the section 19 primary duty of care within the model WHS Act with anti-
discrimination positive duties would also reduce the regulatory burden on persons conducting a 
business or undertaking (PCBUs), particularly small and medium businesses without dedicated human 
resources and WHS capabilities. 

The advocacy work identified in this part of the report is an action which Safe Work Australia Members 
have agreed the Agency will progress as part of its general activities.  

 
116 FW Act, Pt 2–2, Div 10A. 
117 For further discussion of harmful workplace behaviours see Chapter 7 – Broader considerations of the model WHS 
Regulations; and Chapter 8.3 – Harmful workplace behaviours. 
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Coordination between WHS regulators and other regulators 

WHS regulators can share information with each other or with other regulators in certain 
circumstances.118 The NCEP acknowledges that WHS regulators may be a lead or support agency 
where investigations are conducted in conjunction with other relevant agencies or regulators, but the 
NCEP does not provide any detail on how this may be determined or managed.119 Similarly, the NCEP 
notes that WHS regulators may share information and intelligence with each other but does not set out 
details in relation to the approach to co-regulated workplaces.120 This can create significant 
compliance challenges where PCBUs work across geographical borders or need to comply with 
overlapping safety frameworks.121 

There are also challenges where WHS regulators and other enforcement bodies need to determine 
which one is best placed to respond to matters that may fall jointly within their remit. 

What we heard 

WHS regulators reported they currently adopt a case-by-case approach, with broad agreement 
that matters should be led by the regulator with the most relevant specific legislative mandate 
and expertise. Most WHS regulators have a triage model or processes to allocate work and refer 
matters that fit under the remit of another regulator to that regulator.122 SafeWork NSW noted 
challenges in relation to investigating and responding to psychological injury matters arising from 
sexual assault, violence and aggression, suicide and NDIS-related matters.123 Other challenges to 
prioritisation and resource allocation were reported to arise from an increase in notifications of 
matters with a limited connection to work or work activities.124 Memorandums of understanding 
(MOUs) are commonly used to formalise information-sharing arrangements with specialist 
regulators.125 For example, the Australian Maritime Safety Authority signed a single MOU with all 
state and territory WHS regulators (except Comcare) in 2024 to provide guidance on the role of 
each party in responding to maritime workplace incidents.126 The NHVR is also currently 
developing an MOU to formalise a cooperative working relationship and information sharing on 
cross-jurisdictional matters.127 While WHS regulators generally supported MOUs, they noted they 
were only effective when they were targeted and flexible and supported information sharing; and 
that drafting them could be administratively burdensome given the need to ensure they do not 
create requirements contradicting each agency’s legislation.128 

  

 
118 Model WHS Act, s 271A. 
119 Safe Work Australia, NCEP, Safe Work Australia, 2020, p 7. 
120 Safe Work Australia, NCEP, Safe Work Australia, 2020, p 6. 
121 Comcare, Submission, p 1; Comcare, Consultation, September 2025. 
122 Heads of Workplace Safety Authorities, Consultation, April 2026. 
123 SafeWork NSW, Consultation, May 2026. 
124 HWSA Chair, Correspondence, February 2026. 
125 Heads of Workplace Safety Authorities, Consultation, April 2026. 
126 AMSA, Submission, p 3. 
127 NHVR, Submission, p 6. 
128 Regulators, Consultation, April 2026. 

https://www.safeworkaustralia.gov.au/doc/national-compliance-and-enforcement-policy
https://www.safeworkaustralia.gov.au/doc/national-compliance-and-enforcement-policy
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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The division of roles and responsibilities among WHS and other enforcement bodies is not always 
well understood by duty holders. The MCA said that, even with MOUs, the roles of resources 
regulators and WHS regulators were not clear in multi-hazard incidents.129 The Flight Attendants’ 
Association of Australia noted that in the aviation industry there are differing views about the 
application of the model WHS Act to aviation operations, which has led to regulatory gaps arising 
from the division of safety oversight between the Civil Aviation Safety Authority, Australian 
Transport Safety Bureau and WHS regulators, particularly when incidents occur in flight.130 
Families affected by workplace fatalities also provided examples of what they considered to be 
inadequate coordination between WHS regulators and other enforcement bodies, which can lead 
to adverse impacts on fatality investigations.131 

Government, industry and WHS professionals supported a model of interagency cooperation that 
could variously enable the activation of different ‘levers’ among regulators, improve 
information-sharing arrangements, and facilitate a joint education strategy to deliver unified 
guidance.132 

Discussion and recommendations 

Current arrangements between multi-jurisdictional regulators appear to be compromising the delivery 
of consistent safety outcomes and the provision of clear, accessible information for duty holders. This 
Review encourages greater coordination and cooperation between WHS and other safety regulators. 

From the feedback to this Review, greater clarity is needed about each regulator’s respective remit, 
roles and responsibilities where the WHS laws intersect with other safety or regulatory regimes.133 

This Review recommends that a summary of these arrangements be included in the new NCEP so they 
are visible and accessible to regulators, duty holders, health and safety representatives and others who 
assist with and/or have an interest in ensuring WHS laws are complied with.134 In this context, this 
Review notes that the Heads of Workplace Safety Authorities (HWSA) has begun moving away from 
reliance on formal MOUs and is exploring more flexible and responsive mechanisms for cooperation, 
including communication protocols and the use of letters of intent.135 These approaches have the 
potential to better support clarity and coordination in practice and to work on a bilateral level within 
each jurisdiction. 

The issues arising from this chapter of the report will be provided to the new SIG-Compliance and 
Enforcement for their consideration. 

 
129 MCA, Submission, p 6. 
130 Flight Attendants’ Association of Australia, Private Submission, p 4. 
131 Affected Family and Workers Advisory Committee, Consultation, December 2025; Workplace Incidents Consultative 
Committee, Consultation, December 2025; Consultative Committee for Work-related Fatalities and Serious Incidents, 
Consultation, February 2026. 
132 Comcare, Consultation, September 2025; ACFA, Submission, p 6; AIHS, Submission, p 13. 
133 AIHS, Submission, p 21. 
134 See Chapter 1.3 – Harmonisation in the approach to compliance and enforcement. 
135 Heads of Workplace Safety Authorities, Consultation, September 2025. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list


 

 

 

Final Report 
Best Practice Review of the model WHS laws  Page 34 of 201 

2. The duties framework 

Terms of Reference: 

2.1, 2.2, 2.3, 2.5, 2.6, 3.1, 3.2, 3.3 

Reviews considered for this chapter: 

• 2008 National Review into Model Occupational Health and Safety Laws (2008 National Review) 

• 2017 Best Practice Review of Workplace Health and Safety Queensland 

• 2017 Modernising work health and safety laws in Western Australia 

• 2018 Review of the model Work Health and Safety laws (2018 National Review) 

• 2020 Respect@Work: National Inquiry into Sexual Harassment in Australian Workplaces 

• 2022 Review of the Work Health and Safety Act 2011 (Queensland) (2022 Queensland Review) 

• 2022 Independent Review of SafeWork SA 

• 2023 Independent Review of SafeWork NSW 

• 2023 Report of the Royal Commission into Violence, Abuse, Neglect and Exploitation of People 
with Disability 

• 2024 Formal Review into Victorian Government Bodies’ Engagement with Construction 
Companies and Construction Unions 

• 2025 Independent Review of Employee Representatives – Interim report (Victorian Review 
Interim Report). 

Introduction 

This chapter examines the WHS duties framework in the model WHS Act, including the principles that 
apply to these duties. It also considers options to increase capacity and knowledge of businesses and 
employers who owe duties under the model WHS Act and the workers who are owed them. 

Criteria for assessing variations 

Consistent with its Terms of Reference, this Review has: 

• assessed jurisdictional variations that significantly depart from the model WHS Act 
• considered if these best achieve the object of the Act 
• made recommendations on whether they should be incorporated into the model WHS Act. 
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2.1 Health and safety duties (Part 2, ss 13–34, model WHS Act) 

Principles that apply to duties (ss 13–17, model WHS Act) 

The principles that apply to WHS duties make it clear that these duties are non-transferable and can be 
shared, that a person can have more than one duty, and that duties may be held concurrently by 
multiple parties. 

Consultation revealed that in complex contracting and investment chains it can be difficult to 
understand how these principles apply in practice.136 

The 2018 National Review recommended that a model Code of Practice be developed to explain how 
the principles apply, particularly in complex situations; however, guidance was developed instead. This 
Review proposes that an explanation of how the principles apply to complex supply chains and 
contracting arrangements should be provided in relevant industry model Codes of Practice (as 
recommended in Chapter 5). 

Management of risks (s 17(2), SA WHS Act) 

What we heard 

South Australia (SA) has varied section 17 of the model WHS Act to require that a PCBU must 
eliminate or minimise risks so far as is reasonably practicable, but ‘only to the extent to which the 
PCBU has the capacity to influence or control the matter’.137 This Review heard some support for 
this variation,138 noting that it clarifies how duties apply when multiple PCBUs share WHS duties 
at a single workplace. However, Western Australia (WA) suggested that the additional qualifier in 
section 17 may subvert the requirement under section 46 (duty to consult with other duty holders) 
and that consideration be given to providing duty holders further guidance on the application of 
the principles.139 

Discussion and recommendations 

This Review has concluded that the SA variation is unnecessary, as the model WHS Act already 
provides for situations involving multiple duty holders. Section 16 provides that more than one person 
can have a duty in relation to the same matter. Each person must comply with that duty to the standard 
required by the Act and must discharge their duty to the extent they have capacity to influence and 
control the matter (whether that matter is a work activity, workers or the workplace).140 Where more 
than one person has a duty in relation to the same matter, each person must consult, cooperate and 
coordinate activities with all other persons, so far as is reasonably practicable.141 

However, given some duty holders still experience difficulty in applying these principles in practice, this 
Review proposes including examples of how ‘influence and control’ may operate across multiple duty 
holders in industry-based Codes of Practice, as recommended in Chapter 5. 

  

 
136 Tas ACCI, Consultation, October 2025; Acran Sound Control, Consultation, December 2025. 
137 SA WHS Act, s 17(2). 
138 Anonymous, Submission #137, p 9. 
139 WorkSafe WA, Submission, p 11. 
140 Model WHS Act, s 16. 
141 Model WHS Act, s 46. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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Reasonably practicable (s 18, model WHS Act) 

In WHS legislation, ‘reasonably practicable’ is the qualifier used to determine what a duty holder is 
required to do to meet their WHS duties.142 It is defined to mean that which is, or was at a particular 
time, reasonably able to be done in relation to ensuring health and safety, taking into account and 
weighing up all relevant matters. 

What we heard 

The Construction, Forestry and Maritime Employees Union (CFMEU) recommended the definition 
be amended to remove the cost consideration at section 18(e).143 Industry and WHS advocates 
raised longstanding concerns about the practical application of the concept, noting that it can 
create uncertainty in practice, particularly for small businesses that lack the expertise to interpret 
it without legal or consultancy support.144 One submission called for ‘clarifying and strengthening 
the definition and practical application of reasonably practicable’.145 

Discussion and recommendations 

This Review does not propose any amendments to the definition of ‘reasonably practicable’. However, 
many stakeholders are calling for clearer, more practical direction on how the standard applies in 
specific circumstances. This Review’s recommendations on Codes of Practice at Chapter 5 will 
directly assist duty holders to understand the application of the reasonably practicable standard in 
practice in their industry. 

Duty of PCBUs that provide services relating to WHS (s 26A, WA WHS Act) 

WA has an additional duty for PCBUs that provide WHS services to another PCBU. These WHS service 
providers must ensure, so far as is reasonably practicable, that the services they provide will not put at 
risk the health and safety of people at a workplace. This duty picks up on an original recommendation 
of the 2008 National Review.146 

What we heard 

WA indicated in its submission it heard concerns this provision has had unintended 
consequences, including some professionals and professional associations withdrawing from 
providing WHS services due to liability concerns.147 

Discussion and recommendations 

Noting this matter is also currently being considered by the Statutory Review of the Work Health and 
Safety Act 2020 (WA), this Review does not recommend adopting this variation in the model WHS laws. 

  

 
142 Model WHS Act, s 18. 
143 CFMEU, Submission, pp 5–8. 
144 Small Business Development Corporation WA, Submission, p 2; AIHS, Submission, p 15; Submission #30 (survey 
response). 
145 Submission #30 (survey response). 
146 R Stewart-Crompton, S Mayman and B Sherriff, National Review into Model Occupational Health and Safety Laws: first 
report, Department of Employment and Workplace Relations, Australian Government, 2008, Recommendation 37. 
147 WorkSafe WA, Submission, pp 11–12. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.dewr.gov.au/workplace-relations-australia/resources/national-review-model-occupational-health-and-safety-laws-first-report
https://www.dewr.gov.au/workplace-relations-australia/resources/national-review-model-occupational-health-and-safety-laws-first-report
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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Primary duty of care (s 19, model WHS Act) 

This Review makes a recommendation relevant to section 19 of the model WHS Act. This 
recommendation is discussed in Chapter 8.3 – Harmful workplace behaviours. 

The duties framework – Recommendation 4 

Amend section 19(3) of the model WHS Act to clarify that the duty of care in section 19 includes the 
management of risks arising from harmful workplace behaviours. 

Exceptions (s 34, model WHS Act) 

Section 34 of the model WHS Act provides specific exceptions to breach of duties offences for 
volunteers and unincorporated associations. 

What we heard 

WA advised that the current drafting of duties and exclusions applying to volunteers is difficult to 
follow and, while it did not make amendments in its own Act, it identified a need for clearer 
drafting or supporting explanatory material. 

SA noted its variation to section 34 clarifies that volunteer officers of a prescribed 
strata/community titles corporation, including those operating in mixed residential and 
commercial settings, will not be liable for a breach of officer duties under the Act. 

Discussion and recommendations 

This Review recommends amending section 34 of the model WHS Act, and other relevant provisions, 
drawing on the SA variation, to ensure the intention of the model WHS Act in relation to exempting 
volunteers from liability for officer duty breaches is clear. 

The duties framework – Recommendation 5 

Amend section 34 of the model WHS Act to reflect the South Australian variation providing that volunteer 
officers of a strata/community titles corporation are not liable for a breach of officer duties. 

General risk and workplace management (Part 3.1, model WHS Regulations) 

Part 3.1 of the model WHS Regulations, and specifically model regulation 36, provides the hierarchy of 
control measures that a PCBU must use to manage risks where elimination of the risk is not reasonably 
practicable. However, Part 3.1 only applies to a PCBU that has an express duty under the Regulations 
to manage risks to health and safety.148 Both the 2018 National Review and the 2022 Queensland 
Review149 recommended that the hierarchy of control measures be elevated to the model WHS Act and 
apply to all risks. The 2018 National Review noted that the Act covered all 4 steps of effective risk 
management except the last (and most important step): that is, how to stop something going wrong.150 
This last step is contained in regulation 36. 

The 2018 National Review recommendation was never adopted, limiting the hazards and risks to which 
the hierarchy of control measures apply, and this Review considers this remains problematic.  

 
148 Model WHS Regulations, reg 32. 
149 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 95. 
150 Safe Work Australia, Review of the model Work Health and Safety laws: Final report, Safe Work Australia, 2018, p 140. 

https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.safeworkaustralia.gov.au/system/files/documents/1902/review_of_the_model_whs_laws_final_report_0.pdf


   

 

Final report 
Best Practice Review of the model WHS laws The duties framework | Page 38 of 201 

The problem was highlighted in Catholic Healthcare Limited v SafeWork NSW [2025] NSWIRComm 
1046, an external review hearing where the NSW Industrial Relations Commission (IRC) set aside an 
improvement notice issued by an inspector in relation to the requirement for the PCBU to fit test 
personal protective equipment (PPE). The NSW IRC found that the improvement notice was invalid 
because WHS regulation 44 did not apply in the circumstances related to managing the risk of work-
related biological hazards, given these hazards are not expressly mentioned in the Regulations. This 
case highlights the problem with limiting the scope of generally applicable risk management principles 
to a subset of hazards in the model WHS Regulations. 

What we heard 

During consultation some WHS regulators also questioned whether the hierarchy of control 
measures contained in the model WHS Regulations can be effectively applied to psychosocial 
hazards. WA noted ‘systems of work are not well captured in the hierarchy of controls’ and ‘it is 
not possible to eliminate psychosocial risks’.151 Unions disagreed.152 

Discussion and recommendations 

Currently the model WHS Regulations applying to the management of psychosocial risks specifically 
exclude regulation 36 − the hierarchy of control measures. However, this has led to variations across 
the jurisdictional WHS regulations, with Queensland, SA, the ACT, the Northern Territory (NT) and the 
Commonwealth all having amended their versions of the WHS Regulations to explicitly require 
application of the hierarchy of control measures to the management of psychosocial risks.153 Victoria 
has introduced a modified hierarchy under separate regulations.154 This Review considers that the 
hierarchy of control measures should be applied to the management of psychosocial risks. 

This Review further recommends the hierarchy of control measures be elevated into the model WHS 
Act. This Review has confirmed through expert advice155 that the hierarchy of control measures can be 
moved into the model WHS Act and that doing so would improve clarity for duty holders and better 
protect workers. 

This Review also recommends consideration be given to clarifying the application of the hierarchy of 
control measures to psychosocial risks and in circumstances where multiple hazards interact. 

In the short term, this Review recommends an amendment should be made to the model WHS 
Regulations (regulation 55C(a)), consistent with jurisdictional variations, to confirm that the hierarchy 
of control measures apply to the management of psychosocial risks. 

The duties framework – Recommendation 6 

Clarify that the risk management process provided in Part 3.1 of the WHS Regulations: 
a. applies to all work and workplaces by elevating it into the model WHS Act, and 
b. in the short term, amend regulation 55C(a) of the model WHS Regulations to ensure that the 

hierarchy of control measures applies to the management of psychosocial risks. 

  

 
151 WorkSafe WA, Submission, pp 31–32. 
152 Including the AMWU, Qld Unions, the Victorian Trades Hall, ACTU. 
153 See reg 55D in each jurisdiction’s version of the model WHS Regulations. 
154 Occupational Health and Safety (Psychological Health) Regulations 2025 (Vic), reg 15(2). 
155 R Dennis, Expert advice to the Best Practice Review of the model WHS laws – hierarchy of controls, 2026, pp 2–4. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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2.2 WHS knowledge and capability 

What we heard 

Industry, unions, and regulators agreed that PCBUs, officers and middle management would 
benefit from improved WHS knowledge and capability. They emphasised the importance of 
employers understanding their WHS duties and responsibilities, including the requirement to 
consult with workers, and the importance of understanding and supporting the role of HSRs.156 
There was general agreement across all of those consulted that long-term safety improvements 
depend on lifting WHS competency across all industries. 

In calling for better education of officers, WHS advocates also proposed better integration of the 
due diligence requirements into corporate governance;157 and a requirement for officers to ensure 
mechanisms are in place to proactively manage, review and report on psychosocial risks.158 

Discussion and recommendations 

This Review notes there is a likely gap between what is expected of officers under the model WHS laws 
and how consistently those obligations are operationalised and discharged in governance practices 
across many organisations, given: 

• the Australian WHS Survey – Autumn Edition 2024159 identified ‘lower levels of workplace WHS 
system and commitment to WHS’,160 with ‘cost savings and project delivery taking precedent 
over WHS’161 

• a qualitative study of senior leaders found WHS prioritisation operates along a continuum, with 
many senior leaders falling closer to the compliance-driven end (that is, meeting the minimum 
standard) rather than being driven by a moral or values-based approach162 

• the Australian Council of Superannuation Investors163 found that many high risk companies 
continue to rely heavily on ‘backward looking’ safety metrics, limiting the ability of boards to 
identify emerging risks or systemic issues before serious incidents occur.   

 
156 Master Builders Qld, Consultation, September 2025; Safe Work Australia Research Summit, Consultation, September 
2025; Queensland Council of Unions, Consultation, September 2025; Australian Education Union – ACT Branch, Submission, 
p 2; Tas ACCI, Consultation, October 2025. 
157 AIHS, Submission, p 15. 
158 Safe Work Australia Research Summit, Consultation, September 2025; Queensland Council of Unions, Consultation, 
September 2025; Australian Education Union – ACT Branch, Submission, p 2; Tas ACCI, Consultation, October 2025; The 
Reckoning Room, Submission, p 12. 
159 SafeWork NSW, Australian WHS Survey Autumn Edition 2024, NSW Government, 2024. The survey notes that its sample 
size is not considered to be representative of Australia’s labour force but does contain comparable proportions of participants 
to labour force data across age groups and membership of some major industries: see p 6. 
160 NSW Autumn 2024 Survey, p 38. Declining levels compared to previous Spring 2023 Survey. 
161 NSW Autumn 2024 Survey, p 38. 
162 T Bentley, LA Onnis, S O’Neill, Y Brunetto, K Blackwood, P Bezemer, E Franken, B Farr-Warton, AH Grande and L Huuskes, 
Strengthening the priority of WHS for business leaders: Phase 2 summary report, NSW Centre for WHS and Edith Cowan 
University, Southern Cross University and University of New South Wales, August 2023, p 2, accessed 13 May 2026; see also 
Strengthening the priority of WHS for business leaders: Phase 2 report, NSW Centre for WHS and Edith Cowan University, 
Southern Cross University and University of New South Wales, August 2023, pp 17–18, accessed 13 May 2026. The project 
found business leaders prioritise WHS along a continuum: compliance approach; commercially-driven (influenced by 
reputational risk, investor expectations, ESG considerations and workforce pressures, with WHS viewed as important to 
business performance rather than solely compliance); and prosocial prioritisation (WHS is pursued because it is ‘the right 
thing to do’, is associated with personal values, lived experience and higher organisational WHS maturity, rather than 
compliance and enforcement alone), pp 25–32. 
163 Australian Council of Superannuation Investors, 2023–2024 Stewardship report, ACSI, September 2024, p 31, accessed 
13 May 2026. The report assessed the disclosures of 78 companies operating in sectors considered to have inherently high 
safety risks. 
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https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.safework.nsw.gov.au/resource-library/whs-research/Australian-WHS-survey-autumn-2024.pdf
https://www.safework.nsw.gov.au/resource-library/whs-research/Strengthening-the-priority-of-WHS-for-business-leaders-phase-2-summary-report.pdf
https://www.safework.nsw.gov.au/resource-library/whs-research/Strengthening-the-priority-of-WHS-for-business-leaders-phase-2-report.pdf
https://acsi.org.au/publications/stewardship-reports/
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This Review notes the Safe Work Australia Research and Evaluation Strategy has a focus on shifting 
mindsets around WHS fundamentals to increase understanding and capability around fundamental 
duties and obligations for risk management and injury recovery, including for senior leaders and 
boards. 

This Review does not have a clear picture of the extent to which WHS training is provided by PCBUs to 
their workers, including their managers and supervisors who are likely responsible for the day-to-day 
management of people and the WHS risks their workers are exposed to. This Review notes that the 
draft report of the Closing Loopholes Review included a recommendation for the Australian 
Government to work with WHS regulators to ensure targeted and accessible training for PCBUs, HSRs 
and their assistants (including union officials) to understand their WHS and industrial relations roles 
and responsibilities.164 

While a significant amount of guidance material already exists, industry representatives noted it is not 
always accessible, practical or well-known in practice, particularly for small businesses and dispersed 
workforces.165 WHS information is spread across multiple sources and largely relies on individuals 
actively seeking it out, meaning it may not reach workers who receive minimal or inconsistent WHS 
induction or training. As a result, workers’ and duty holders’ understanding of WHS concepts, duties 
and consultation rights likely varies in practice across workplaces. 

This Review concludes that the existing approach of providing guidance materials has not been 
sufficiently effective. There is a need to dramatically lift the profile of fundamental WHS duties by 
providing consistent information to all workers, including managers and supervisors, in a clear and 
accessible form. 

This Review therefore recommends Safe Work Australia develop a WHS Information Statement, 
modelled on the Fair Work Information Statement,166 which PCBUs should be required to provide to all 
workers upon commencement with the business or undertaking. Where multiple PCBUs may owe this 
duty to the same workers, the consultation, cooperation and coordination duty can be used to avoid 
duplication. 

The WHS Information Statement should be no more than 2 pages and provide a clear overview of the 
most important WHS rights, duties and consultation requirements that apply to workers, managers and 
supervisors. As a minimum, the WHS Information Statement should cover: 

• the PCBU primary duty of care, including in relation to the work environment, plant, systems of 
work, adequate facilities and information, training and supervision 

• the PCBU duty to eliminate or minimise both physical and psychosocial risks to health and 
safety 

• that WHS laws apply to digital work systems, including AI (see Chapter 8.1) 
• general duties of officers, workers and other persons 
• the PCBU duty to consult on WHS matters and the nature of consultation 
• the powers and functions of HSRs and health and safety committees (HSCs) 
• the prohibition of discriminatory conduct (see Chapter 3.2) 
• rights of workers, including the right to cease unsafe work 
• the role of WHS regulators and their contact details. 

  

 
164 S Booth, Closing loopholes: An independent statutory review: Draft report, Department of Employment and Workplace 
Relations, Australian Government, 2026, Recommendation 44. 
165 ACFA, Submission, p 8. 
166 FW Act 2009, ss 124 and 125; Fair Work Regulations 2009, regs 2.01 and 2.02; Fair Work Information Statement. 

https://www.dewr.gov.au/download/17619/closing-loopholes-review-draft-report/42732/closing-loopholes-review-draft-report/pdf
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.legislation.gov.au/F2009L02356/latest/text
https://www.fairwork.gov.au/employment-conditions/information-statements/fair-work-information-statement
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This Review also recommends Safe Work Australia develop a second WHS Information Statement 
specifically designed for small business owners which would include the same fundamental 
information reframed for these duty holders. 

The duties framework – Recommendation 7 

Amend the model WHS Act to: 
a. require persons conducting a business or undertaking (PCBU) to provide workers with a WHS 

Information Statement that sets out the fundamentals of WHS, modelled on the Fair Work 
Information Statement, and 

b. develop a WHS Information Statement specifically for small business owners. 
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3. Consultation, representation and participation 

Terms of Reference: 

2.1, 2.2, 2.3, 2.5, 2.6, 3.1, 3.2, 3.3 

Reviews considered for this chapter: 

• 2008 National Review into Model Occupational Health and Safety Laws (2008 National Review) 

• 2017 Best Practice Review of Workplace Health and Safety Queensland 

• 2017 Modernising work health and safety laws in Western Australia 

• 2018 Review of the model Work Health and Safety laws (2018 National Review) 

• 2022 Review of the Work Health and Safety Act 2011 (Queensland) (2022 Queensland Review) 

• 2022 Independent Review of SafeWork SA 

• 2023 Independent Review of SafeWork NSW 

• 2024 Formal Review into Victorian Government Bodies’ Engagement with Construction 
Companies and Construction Unions 

• 2025 Independent Review of Employee Representatives – interim report 

• 2026 Closing loopholes: an independent statutory review: Draft report. 

Introduction 

This chapter examines the consultation, representation and participation provisions in the model WHS 
Act, including those provisions relevant to HSRs, right of entry and issue resolution. 

These provisions have frequently shifted over time as governments in harmonised jurisdictions have 
changed. In some jurisdictions, the same provisions have been amended, repealed and amended 
again. This chapter is therefore, by necessity, longer than others and deals in some detail with the 
various provisions under Part 5 of the model WHS Act. 

Criteria for assessing variations 

Consistent with its Terms of Reference, this Review has: 

• assessed jurisdictional variations that significantly depart from the model WHS Act 
• considered if these best achieve the object of the Act, and 

• made recommendations on whether they should be incorporated into the model WHS Act. 

Recommendations relating to this chapter which derive from specific jurisdictional variations are set 
out in Appendix D and Appendix F, 1. 
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Critical to this part of the Review is the consideration of recommendations from recent jurisdictional 
reviews – the Independent Review of SafeWork SA by John Merritt and the 2022 Queensland Review – as 
required by WHS ministers and this Review’s Terms of Reference. 

Variations that have been adopted in at least one jurisdiction and which meet the object of the 
model WHS Act have been recommended for inclusion in the model WHS Act. 

Objects of the model WHS Act that are of relevance to this chapter include: 

• providing for fair and effective workplace representation, consultation, co-operation and issue 
resolution in relation to WHS (s 3(1)(b)) 

• encouraging unions and employer organisations to take a constructive role in promoting 
improvements in work health and safety practices (s 3(1)(c)) 

• providing a framework for continuous improvement and progressively higher standards of work 
health and safety (s 3(1)(g)) 

• providing for a balanced and nationally consistent framework (s 3(1)). 

Consultation, representation and participation (Part 5, ss 46−103, model  
WHS Act) 

Consultation is fundamental to compliance with the model WHS Act. A PCBU must consult with 
workers who carry out work for the business who are likely to be directly affected by a matter relating to 
work health or safety, so far as reasonably practicable.167 The model WHS Act also provides that 
workers have a right to elect HSRs to represent their work group; and sets out their functions and 
powers, how they are elected and trained, how work groups are determined, and a PCBU’s obligations 
to HSRs.168 

All harmonised jurisdictions share the same core set of provisions relating to consultation, 
representation and participation, as set out in Part 5 of the model WHS Act. However, there are 
significant variations in the detail. The 2022 Queensland Review made a range of recommendations in 
relation to Part 5, which resulted in subsequent amendments to the Queensland WHS Act. This Review 
has examined the Queensland amendments, and other jurisdictional variations, consistent with its 
Terms of Reference and recommends adopting those amendments it considers are best practice and 
meet the object of the model WHS Act, using the criteria outlined above. 

  

 
167 Model WHS Act, s 47. 
168 Model WHS Act, Pt 5. 
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What we heard 

During meetings with unions, including in the NT, Victoria, the ACT, and Queensland, officials and 
HSRs expressed concern about widespread non-compliance with consultation and 
representation duties, driven by a poor understanding of WHS laws at management level.169 HSRs 
state that consultation can be treated as a ‘tick-a-box’ process where they are given insufficient 
time to review information and consult with workers or meaningfully influence decisions.170 

As part of its consultation, this Review met with HSRs in each jurisdiction and undertook a survey 
of 778 workers and HSRs. Survey responses (see Appendix J) broadly supported the view that 
employers and managers do not always comply with consultation duties and underscored the 
important role HSRs play. 

Workers who reported having an HSR showed the highest level of agreement that their manager is 
aware of WHS responsibilities (58.3%). In contrast, workers who were unsure whether an HSR 
was present reported poorer perceptions of managerial WHS awareness, with nearly half (47.3%) 
indicating that their manager was not aware of WHS responsibilities and 19.4% reporting they 
were unsure. One respondent stated, ‘Employers are already required to consult HSRs at the start 
of decision making but it is not happening …’.171 

There was broad consensus that the HSR role is important, with WorkSafe ACT emphasising that 
constructive relationships between HSRs and PCBUs are critical to effective consultation and 
safety outcomes.172 However, this Review consistently heard there is a reluctance or fear among 
workers to nominate or renominate for the role.173 Similar concerns were identified in the 
Victorian Review Interim Report, including that the role is seen to negatively affect career 
progression.174 

This Review also heard examples of PCBUs discouraging HSR elections in practice, such as 
withholding information needed to support nominations,175 stating HSRs are only for high risk 
industries,176 and hand-picking HSRs without conducting elections.177 HSRs also consistently 
described the stress and practical barriers associated with the role, which sometimes led them to 
step away.178 

Regulators and unions reported the use of pseudo-HSR roles, such as ‘safety advisor’ or ‘WHS 
officer’, that mirror HSR functions but lack formal election and the powers or protections 
provided under the model WHS Act.179 

  

 
169 Unions NT, Consultation, September 2025; UnionsACT, Consultation, September 2025; Queensland Council of Unions, 
Consultation, September 2025; Victorian Trades Hall Council, Consultation, September 2025; Community and Public Sector 
Union, Submission, p 8; Shop, Distributive and Allied Employees' Association, Submission, p 6; Queensland Council of 
Unions, Submission, p 16. 
170 HSRs in Bunbury, Consultation, September 2025. 
171 See Appendix J. 
172 WorkSafe ACT, Consultation, September 2025. 
173 Queensland Council of Unions, Consultation, September 2025; Unions NT, Consultation, September 2025; National HSR 
meeting, Consultation, October 2025. 
174 E White, Independent Review of Employee Representatives: Interim report, Victorian Government, 2025, paras 9, 206–207. 
175 National HSR meeting, Consultation, October 2025. 
176 Unions NT, Consultation, September 2025. 
177 HSRs in Bunbury, Consultation, September 2025. 
178 Victorian Trades Hall Council, Consultation, September 2025. 
179 WorkSafe ACT, Consultation, September 2025; Unions NT, Consultation, September 2025; also raised by Chamber of 
Minerals and Energy in Bunbury, Consultation, September 2025. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.vic.gov.au/independent-review-employee-representatives
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A recurring sentiment was that, despite clear legislative powers, HSRs often feel they must 
continually assert their role, with one stating, ‘it’s like you have to fight every step of the way’.180 
These issues were reported across all jurisdictions, in both the government and private sectors, 
and were attributed to PCBUs’ poor understanding of, and engagement with, HSRs. This was, at 
times, described as a ‘blatant disregard’ for the role.181 Many HSRs also reported they are not 
provided with sufficient time to undertake their HSR duties, particularly in frontline and shift-
based environments where work time is tightly structured.182 

The ACTU recommended a range of changes to address these issues, including by advocating for 
Queensland amendments which reinforce the role of unions in worker consultation and issue 
resolution.183 Some HSRs noted the positive support they receive from unions during disputes.184 
Australian Industry Group said that union involvement should complement, not override, the role 
of HSRs and opposed Queensland’s amendments, as did MBA.185 Other industry representatives 
raised concerns about how increased statutory powers could be misused by union officials.186 
MBA highlighted provisions that allow persons assisting HSRs to enter a workplace, including 
union officials without a WHS entry permit,187 and stated this can allow ‘union officials that have 
lost their entry permit for bad behaviour to access the workplace to potentially exert inappropriate 
industrial pressure’.188 

Industry representatives also sought greater flexibility in consultation arrangements, including 
consideration of requirements that are scaled to business size and risk profile,189 and noted that 
many workplaces do not have HSRs.190 This was supported in survey results indicating that small 
and medium-sized businesses were less likely to have an HSR and HSC.191 Australian Industry 
Group stated that the model WHS Act already provides for ‘meaningful engagement between 
PCBUs and workers’, including HSRs where elected, and appropriately balances worker 
representation with ‘operational realities’, without requiring PCBUs to establish or promote HSRs 
beyond existing obligations.192 The MBA, Housing Industry Association (HIA) and Australian 
Cabinet and Furniture Association Ltd (ACFA) broadly cautioned against introducing new, 
prescriptive obligations, particularly for small business;193 and Master Builders SA expressed 
concern that expanding HSR powers could shift the role toward that of a ‘quasi-regulator’.194 

This Review also heard suggestions to strengthen the consultation framework overall,195 including 
through greater engagement with occupational therapists and WHS professionals − for instance, 
by ‘expanding consultation provisions to include allied health representation in WHS advisory and 
review structures’.196 Another submission recommended introducing full-time industry safety and 
health representatives, as used in the Queensland and NSW mining industries, for high risk 
workplaces.197 

  

 
180 Unions NT, Consultation, September 2025. 
181 Community and Public Sector Union, Submission, p 8; National HSR meeting, Consultation, October 2025; HSRs in 
Bunbury, Consultation, September 2025. 
182 Private, Submission #150, p 9; Unions NT, Consultation, September 2025; National HSR meeting, Consultation, October 
2025; HSRs in Bunbury, Consultation, September 2025. 
183 ACTU, Submission, pp 38–44. 
184 National HSR meeting, Consultation, October 2025. 
185 Australian Industry Group, Submission, p 9; MBA, Submission, pp 15–16 and 24. 
186 Australian Constructors Association, Submission, p 2. 
187 Model WHS Act, s 68(2)(g). 
188 MBA, Submission, p 30. 
189 Business Chamber Qld, Consultation, September 2025. 
190 Australian Industry Group, Submission, pp 8–9. 
191 See Appendix J. 
192 Australian Industry Group, Submission, pp 8–9. 
193 MBA, Submission, p 11; HIA, Submission, p 13, ACFA, Submission, pp 4, 8. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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Discussion and recommendations 

In a consultation meeting with the Victorian Chamber of Commerce and Industry, a participant shared 
their experience of consultation in the workplace as an employer representative: that she had 
developed constructive relationships with unions and worker representatives, routinely asking them 
what they thought about safety issues and listening to what they had to say. Doing so had led to better 
safety systems and a culture of cooperation instead of dispute.198 This is an example of the kind of best 
practice the model WHS Act aims for, as set out in its object, which includes ‘encouraging unions and 
employer organisations to take a constructive role in promoting improvements in WHS practices’.199 

This Review considers the overall approach to consultation and representation in the model WHS laws 
is sound, imposing a clear and proactive duty on PCBUs to engage with workers and their 
representatives. However, the effectiveness of Part 5 is sometimes undermined by how consultation 
obligations are understood and applied in practice. 

Evidence received by this Review indicates that gaps in understanding of the duty to consult at the 
officer level, and how to consult effectively at the managerial and supervisory levels, are contributing to 
ineffective consultation in many workplaces. This includes ‘tick-a-box’ approaches rather than genuine 
engagement; and sometimes resistance to cooperation with HSRs and unions.200 This evidence is 
consistent with the 2022 Queensland Review and the Victorian Review Interim Report.201 Where 
leadership capabilities and/or understanding of the model WHS laws are lacking, consultation tends to 
become a procedural exercise, limited to information sharing rather than cooperative WHS risk 
management. 

Many of these implementation issues or gaps have been considered in detail by jurisdictional reviews, 
particularly the 2022 Queensland Review, and have resulted in amendments to the model WHS Act 
being made in the Queensland version in relation to the functions and powers of HSRs.202 This Review is 
recommending many of those variations be adopted as best practice, as they meet the object of the 
model WHS Act, clarify existing obligations under WHS laws and respond to implementation gaps also 
identified as part of this Review. 

  

 
194 Master Builders SA, Consultation, September 2025. This comment was made in the context of other feedback around the 
primary function of HSRs as opposed to regulators under WHS laws and instances of misuse of powers by WHS EPHs. 
195 The Shop, Distributive and Allied Employees Association (Submission, pp 2 and 6) recommended amending the 
consultation duties to create a positive duty to consult with workers, similar to that found in the Sex Discrimination Act 1984 
(Cth) - see Recommendation 5. 
196 Occupational Therapy Australia, Submission, pp 5–6. Also see AIHS, Submission, pp 15–16. 
197 See s 108 of the Mining and Quarrying Safety and Health Act 1999 (Qld) as pertaining to district workers’ representatives; 
and Pt 7 regarding site safety and health representatives. Also, NSW’s Work Health and Safety (Mines and Petroleum Sites) Act 
2013 (NSW) includes provisions for industry safety and health representatives and site safety and health representatives. 
M Quinlan (Submission, pp 2–13) highlighted representative roles specific to the mining industry in certain jurisdictions. 
198 Victorian Chamber of Commerce and Industry, Consultation, September 2025. 
199 Model WHS Act, s 3(1)(c). 
200 Safe Work Australia Research Summit, Consultation, September 2025; Queensland Council of Unions, Consultation, 
September 2025. 
201 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, pp 7–9; 
E White, Independent Review of Employee Representatives: Interim report, Victorian Government, 2025, p 68, para 196. 
202 T Lyons, Best Practice Review of Workplace Health and Safety Queensland, Queensland Government, 2017; Western 
Australian Government, Modernising work health and safety laws in Western Australia, Ministerial Advisory Panel, 2017; Safe 
Work Australia, Review of the model Work Health and Safety laws: Final report, Safe Work Australia, 2018; C Allen, C Massy 
and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022; J Merritt, Independent Review of 
SafeWork SA, SafeWork SA, 2022; R McDougall KC, Independent Review of SafeWork NSW, SafeWork NSW, 2023; E White, 
Independent Review of Employee Representatives: Interim report, Victorian Government, 2025. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.vic.gov.au/independent-review-employee-representatives
https://www.worksafe.qld.gov.au/about/who-we-are/workplace-health-and-safety-queensland/best-practice-review-of-workplace-health-and-safety-queensland
https://www.safeworkaustralia.gov.au/system/files/documents/1902/review_of_the_model_whs_laws_final_report_0.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.agd.sa.gov.au/industrial-relations/safework-sa/safework-sa-review
https://www.agd.sa.gov.au/industrial-relations/safework-sa/safework-sa-review
https://www.safework.nsw.gov.au/__data/assets/pdf_file/0005/1285772/The-Independent-Review-of-SafeWork-NSW.pdf
https://www.vic.gov.au/independent-review-employee-representatives
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Embedding these amendments into the model WHS laws will help to resolve ongoing jurisdictional 
variations in this critical part of the model WHS Act and reduce the scope for further divergence. This 
Review also considers that the NCEP should include information on how WHS regulators will enforce 
consultation duties and representation rights and obligations. 

This Review notes that continual ‘pendulum swings’ in this part of the Act create uncertainty for duty 
holders and workers and may reduce cooperation. For this reason, this Review recommends adopting 
the variations at Appendix D into the model WHS Act and those at Appendix F, 1 and Appendix G, 1 
into the model WHS Regulations as representing the best practice nationally harmonised standard. 

In relation to industry feedback about who can assist an HSR in the workplace, this Review notes the 
2018 National Review considered the issue in detail and found ‘the rights of an HSR to bring in a person 
with appropriate experience and knowledge to assist them should not be restricted if that person is 
also a union official’. The 2018 National Review made a recommendation which has been implemented 
through amendments to the FW Act.203 

This Review also considered several other jurisdictional variations, and other recommendations 
proposed in submissions to this Review, relating to the model WHS Act consultation framework that 
are not recommended for national adoption. For example, this Review found there is insufficient 
evidence for adopting Queensland’s WHS officer framework, as it could have an unintended 
consequence of reducing the impact of the general ‘officer’ duties in the model WHS Act.204 It similarly 
does not recommend Victoria’s requirement to engage suitably qualified WHS advisers.205 This Review 
is also not recommending Queensland’s variation which requires PCBUs to inform workers about 
representation arrangements.206 The intent of this provision is already covered by this Review’s 
recommendation relating to a WHS Information Statement (see Chapter 2.2). 

Health and safety representative elections (ss 50–67, model WHS Act) and 
health and safety committee processes (ss 75–79, model WHS Act) 

HSRs are elected workers who act as the voice for their colleagues on WHS matters. Supporting their 
election is therefore an important objective of the model WHS Act. While not every workplace has 
elected HSRs, this likely arises in part from a lack of knowledge about the role and many of the barriers 
to their election which this Review’s consultation has identified. 

This Review acknowledges that some small businesses have constructive consultation arrangements 
with their workers which comply with the model WHS Act in the absence of electing HSRs. Consistent 
with the 2022 Queensland Review,207 this Review notes that not all workplaces will adopt HSR 
arrangements and therefore does not support mandating the role of HSRs.208 

Drawing on the 2022 Queensland Review, this Review recommends providing clearer structures to 
support HSR arrangements, including clearer timeframes for work group negotiation and mechanisms 
to ensure an inspector may be appointed to resolve failures of negotiation.209 It also recommends 
Queensland’s variation which prohibits a PCBU from discouraging an HSR election.210   

 
203 Safe Work Australia, Review of the model Work Health and Safety laws: Final report, Safe Work Australia, 2018, pp 65–68, 
Recommendation 8; FW Act 2009 (Cth), s 494(4); Fair Work Legislation Amendment (Closing Loopholes) Act 2023 (Cth), 
ss 2(1), 22A. 
204 Qld WHS Act, Pt 5A. 
205 Vic OHS Act, s 22(2)(b). 
206 Qld WHS Act, s 50B. 
207 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 29. 
208 Unions NT (Submission, p 1) advocated for mandatory HSRs. 
209 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, 
Recommendation 2; Qld WHS Act, ss 52 and 54. 
210 Qld WHS Act, s 50A. 

https://www.safeworkaustralia.gov.au/system/files/documents/1902/review_of_the_model_whs_laws_final_report_0.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
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Under the model WHS Act, PCBUs must take all reasonable steps to commence work group 
negotiations within 14 days of a worker requesting an HSR election.211 Consultation feedback and the 
2022 Queensland Review identified that unclear timeframes for completing work group negotiations 
can delay HSR elections and that the current provisions are being implemented inconsistently.212 The 
2022 Queensland Review also found that negotiations often produced work groups that did not result in 
readily accessible HSRs.213 It recommended clearer timeframes, defined negotiation failure points to 
guide when regulators can intervene, and clarifications to ensure HSR accessibility across geographical 
locations, the work stream or work type, and shift arrangements.214 This Review recommends these 
amendments should be made to both the model WHS Act and model WHS Regulations to provide 
greater clarity and support timely and workable HSR arrangements, particularly in regional, rural and 
remote settings (see Appendix D, 1A and 1B; and Appendix F, 1). 

This Review has also identified that the model WHS Act should be amended in relation to workplace 
determination processes for multi-business work groups,215 reflecting union concerns that inspectors 
currently lack binding decision-making powers in these disputes.216 This Review acknowledges this 
difference is likely due to a drafting error, as the provisions for single-employer work groups provide this 
power to inspectors and there is no apparent reason for the difference in approach. 

Clarifying health and safety committee processes 

Under the model WHS Act,217 HSCs facilitate cooperation between employers and workers, acting as a 
formal forum for consultation on WHS matters. Consistent with its findings on HSR elections, the 2022 
Queensland Review found that clearer timeframes would also remedy delays in establishing HSCs.218 
In line with this recommendation, and Queensland’s amendments, this Review recommends that the 
WHS Act be amended to provide that an HSC be established as soon as practicable but no later than 
28 days after a request is made219 (see Appendix D, 1C). However, this Review is not recommending 
variations made by WA to strengthen the ability of an HSC to act on decisions it makes through senior 
leadership commitment,220 as this Review did not hear significant feedback in relation to problems with 
senior representation on HSCs. 

  

 
211 Model WHS Act, ss 50–54. 
212 Queensland Council of Unions, Consultation, September 2025; Unions NT, Consultation, September 2025; NT WorkSafe, 
Consultation, September 2025; Queensland Council of Unions, Submission, p 9; C Allen, C Massy and D Swan, Review of the 
Work Health and Safety Act 2011, Queensland Government, 2022, pp 33–34. 
213 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, pp 34–35. 
214 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, pp 38–39; 
Queensland implemented these amendments in its WHS Act, ss 52(2) and 54 and WHS Regulation, reg 16(2). 
215 Model WHS Act, s 55. 
216 ACTU, Submission, p 5; Shop, Distributive and Allied Employees Association, Submission, p 5. 
217 Model WHS Act, ss 75–77. 
218 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, pp 60–62. 
219 Qld WHS Act, s 75(1). 
220 WA WHS Act, s 76(5). 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://app.converlens.com/safework/best-practice-review/bprsurveysubmissions/list
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
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In some jurisdictions, more structured consultation arrangements are required in high risk settings. The 
ACT has introduced additional requirements to consult with unions, and stronger requirements to 
facilitate HSR elections, for major construction projects (over $5 million).221 The 2022 Queensland 
Review also recommended further consideration of making HSCs mandatory in high risk contexts, 
although this was not ultimately implemented.222 Consultation highlighted challenges with applying 
consultation requirements in short-term or transient work arrangements such as entertainment and 
the arts. In these contexts, the duration of work and workforce turnover can limit the effectiveness of 
work group negotiations and HSR election processes.223 Submissions further identified consultation 
challenges in workplaces involving multiple PCBUs operating at a single site.224 There are potential 
solutions to these issues, such as establishing a mandated HSC for the life of the project only. Further, 
where multiple PCBUs operate at a single workplace, an HSC may assist in managing the complexity of 
coordination and compliance across duty holders. 

This Review considers this issue raises additional considerations not contemplated by the ACT 
variations. Rather than recommend it be adopted, this Review proposes that SIG-WHS undertake 
further work and consultation to assess whether mandating HSCs or other structured consultation 
arrangements are appropriate in high risk industries, short-term projects or complex work 
arrangements. 

Health and safety representative powers and functions (ss 68–70, 74, 92, 94, 
model WHS Act) 

Drawing on jurisdictional variations, this Review recommends several amendments to the model WHS 
Act to modernise the existing powers and functions of HSRs. Where elected, HSRs support improved 
safety outcomes by ensuring workers are represented. The recommended amendments are consistent 
with the existing intent of HSR provisions. These changes aim to ensure HSR powers remain relevant to 
modern workplaces and working arrangements. Note this chapter also discusses amendments made 
by Queensland which this Review considered and is not recommending for adoption. 

Modernising health and safety representative information-gathering powers 

HSRs have powers to monitor WHS measures, investigate complaints and inspect workplaces in 
relation to WHS matters relevant to their work group.225 This Review recommends the model WHS Act 
should be amended to clarify and modernise the information-gathering powers of HSRs to support the 
effective performance of their existing functions. This would include the ability to document hazards, 
including by taking photographs, measurements, sketches or recordings, consistent with the approach 
in Victoria and (now repealed) amendments made in Queensland, following a recommendation of the 
2022 Queensland Review.226 

 
221 See Work Health and Safety Act 2011 (ACT) (ACT WHS Act), ss 50A–50C, and industry-specific representative roles under 
jurisdictional mining legislation. See also the Mining and Quarrying Safety and Health Act 1999 (Qld), s 108, regarding district 
workers’ representatives, and Pt 7, regarding site safety and health representatives. Also, Work Health and Safety (Mines and 
Petroleum Sites) Act 2013 (NSW) (Pt 5, Div 2) includes provisions for industry safety and health representatives and site safety 
and health representatives. 
222 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, pp 60–62. 
223 Private, Submission #150; Media, Entertainment & Arts Alliance as referenced in Unions SA, Submission, p 27. 
224 Anonymous, Submission #166, p 7. 
225 Model WHS Act, s 68(1)(b)–(d), (2)(a). 
226 Vic OHS Act, s 58(ab), provides HSR powers to take photos or measurements or make sketches or recordings when they are 
exercising their functions under the Act. The Electrical Safety and Other Legislation Amendment Act 2024 (Qld), cl 46, 
amended s 68 of the Qld WHS Act to clarify the power of HSRs to take measurements, conduct tests and take photos and 
videos. However, these provisions were removed following concerns raised regarding potential misuse and privacy safeguards 
– see Brisbane Olympic and Paralympic Games Arrangements and Other Legislation Amendment Act 2024 (Qld), Pt 4; C Allen, 
C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, Recommendation 3(D). 

https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
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This Review considers that preventing HSRs from information gathering, including taking photographs 
of hazards in the workplace with the purpose of inquiring into risks, does not support an HSR’s role. 
However, this Review acknowledges the powers will require appropriate safeguards, including to 
protect privacy and commercially sensitive information (see Appendix D, 2A(i)). These issues are also 
discussed in Chapter 3.3 – Right of entry, concerning WHS entry permit holders (EPHs), and this 
Review recommends a consistent approach be applied to HSRs. 

Access to information including incident investigations, inspections and outcome 

To effectively perform their role, HSRs require access to information from PCBUs concerning the 
WHS-related information of their work group.227 The provisions in the model WHS Act that provide for 
access to information for HSRs lack specificity, resulting in inconsistent access to WHS-related 
information and reduced visibility of WHS risks.228 As stated by a survey respondent, ‘Management 
does not always share the information required by legislation, despite being requested to’.229 This can 
also lead to disputes. 

Queensland amendments, recommended by the 2022 Queensland Review, respond to this lack of 
clarity by identifying the categories of information HSRs are entitled to access (which includes statutory 
notices issued by inspectors, entry notices and incident notifications) and establishes a positive right 
to request information relevant to a safety matter, supported by a corresponding obligation on PCBUs 
to provide it.230 

This Review recommends adopting similar amendments, subject to appropriate safeguards for 
confidential commercial and personal medical information; and minimum timeframes for responding 
to information requests (see Appendix D, 2A(ii), (iii) and (iv)). Amendments should also include a 
mechanism to resolve disputes between the PCBU and HSR about access to information under the 
amended provisions. 

Provisional improvement notices 

Following the 2022 Queensland Review, Queensland amended its WHS Act to reduce the timeframe to 
remedy the contravention included in a provisional improvement notice (PIN) from 8 days to 4 days.231 
The ACTU supported these reforms.232 While this Review supports safety issues being remedied as 
quickly as possible and as a priority, it does not recommend adopting this amendment. The safety 
issues covered by PINs can vary significantly, meaning uniformly reducing timeframes could create 
unintended consequences such as encouraging quick but insufficient fixes to safety issues.   

 
227 Model WHS Act, s 68(2)(f) – in exercising a power or performing a function, the HSR may receive information concerning the 
work health and safety of workers in the work group. Model WHS Act, s 70(1)(c) – the PCBU must allow any HSR for the work 
group to access to the information that the person has relating to hazards at the workplace affecting workers in the work 
group; and the health and safety of the workers in the work group. Comcare (Submission, p 7) submits that this obligation 
extends to the provision of inspector reports that have direct relevance to the HSR and workers in that work group. 
228 The following unions raised concern with the lack of provision of information from the inspector to the HSR: Unions NT, 
Consultation, September 2025; SA Unions, Consultation, September 2025; Community and Public Sector Union, Submission, 
pp 7–10; SA Unions, Submission, pp 19–21. 
229 See Appendix J. 
230 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, pp 42–44; 
Qld WHS Act, s 70(1)(ca)–(cc). 
231 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, 
Recommendation 6. 
232 ACTU, Submission, p 39. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://app.converlens.com/safework/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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However, this Review does recommend adoption of the Queensland variation (also recently adopted by 
NSW)233 requiring PCBUs to provide the WHS regulator with a copy of any PIN issued to it by an HSR 
(see Appendix D, 2B). This amendment will provide regulators with greater visibility of workplaces 
where safety issues may be emerging and provide regulators with valuable data. 

Cooperation between health and safety representatives and inspectors 

Under the model WHS Act, HSRs have a right to accompany inspectors during inspections and PCBUs 
must permit this to occur.234 Inspectors are also required to take reasonable steps to notify HSRs when 
attending a workplace.235 In practice, consultation feedback indicated this provision is often not being 
followed,236 as PCBUs lack incentives to comply and regulators note they were not always able to 
communicate with HSRs.237 The model WHS Act also does not include a requirement for PCBUs to 
provide the regulator with a list of HSRs, although most jurisdictional WHS laws provide for this.238 

This Review recommends amending the model WHS Act to reflect the 2022 Queensland Review 
findings, and subsequent Queensland amendments, to clarify that PCBUs are responsible for ensuring 
HSRs are notified of, and made available to accompany, an inspector and WHS EPH at the 
workplace.239 This Review also recommends including a requirement, supported by regulators, to have 
PCBUs provide regulators with a list of HSRs (see Appendix D, 3A and 3B). This is likely to facilitate 
greater cooperation and collaboration between inspectors and HSRs240 and enable better data 
collection by regulators to inform improved HSR uptake. 

Guidance for health and safety representatives 

The 2022 Queensland Review noted that Safe Work Australia’s Worker representation and participation 
guide outlines examples of appropriate resources, facilities and assistance for HSRs.241 However, it 
found that awareness of this material is low and recommended its inclusion in the Queensland Work 
Health and Safety Regulation 2011. While Queensland implemented this recommendation,242 

consultation feedback consistently indicated that guidance material is more helpful for businesses, 
particularly small businesses.243 

  

 
233 Qld WHS Act, s 97A; NSW WHS Act, s 97A. Queensland amended its Act following the 2017 Qld Review as a result of 
fatalities at Dreamworld and Eagle Farm: T Lyons, Best Practice Review of Workplace Health and Safety Queensland: final 
report, Queensland Government, 2017, p 125. 
234 Model WHS Act, ss 68(2)(b) and 70(1)(h). 
235 Model WHS Act, s 164(2)(c). 
236 SA Unions, Consultation, September 2025; National HSRs meeting, Consultation, October 2025. 
237 NT WorkSafe, Consultation, September 2025; SafeWork SA, Consultation, September 2025. 
238  In 2016, the model WHS Act was amended to remove the requirement for PCBUs to provide a list of HSRs to the regulator, 
retaining the requirement for them to maintain and display the list at the workplace (Safe Work Australia, Amendments to the 
model WHS laws, Safe Work Australia website, n.d., accessed 12 May 2026 – see 2016 Amendments (21 March 2016) Item 3). 
Only WA has implemented this amendment. In Queensland, the requirement was removed in 2014 – see Explanatory Note, 
Work Health and Safety and Other Legislation Amendment Act 2014 (Qld). The requirement was then reintroduced in 2017 – 
see Work Health and Safety and Other Legislation Amendment Act 2017 (Qld), cl 6. 
239 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 14, 
Recommendation 3A. 
240 SafeWork SA, Consultation, September 2025; Department of Employment and Workplace Relations, Office of the Federal 
Safety Commissioner and Comcare, Consultation, September 2025. 
241 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 43, 
Recommendation 3E; Safe Work Australia, Worker representation and participation guide, Safe Work Australia website, 2024, 
accessed 12 May 2026, p 26. 
242 Qld WHS Regulations, reg 20A. 
243 ACFA, Submission, p 8; HIA, Submission, pp 3 and 5. 

https://www.worksafe.qld.gov.au/about/who-we-are/workplace-health-and-safety-queensland/best-practice-review-of-workplace-health-and-safety-queensland
https://www.worksafe.qld.gov.au/about/who-we-are/workplace-health-and-safety-queensland/best-practice-review-of-workplace-health-and-safety-queensland
https://www.safeworkaustralia.gov.au/law-and-regulation/legislation/amendments-model-whs-laws
https://www.safeworkaustralia.gov.au/law-and-regulation/legislation/amendments-model-whs-laws
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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This Review therefore concludes that updating and promoting existing guidance materials on 
appropriate resources, facilities and assistance for HSRs is a more effective response. It notes 
industry-specific information could also be included in the relevant industry code (see Chapter 5 – 
Codes of Practice). 

Health and safety representative training entitlements (ss 70, 72, 85(6), 90(4), 
model WHS Act; model WHS Regulation 21) 
HSRs are entitled to attend an initial training course of up to 5 days and one day’s refresher training 
each year.244 While this training is not mandatory, HSRs must undertake training to perform certain 
functions, including directing workers to cease unsafe work or issuing a PIN.245 Jurisdictions have 
adopted different entitlements for HSR training and different approaches to when HSRs are qualified to 
exercise their powers. In Victoria, an HSR may exercise their powers upon election without being 
trained.246 

What we heard 

In its submission to this Review, the ACTU recommended increasing HSR training entitlements to 
at least 5 days each year, with days reset at re-election.247 Unions raised concerns around the 
adequacy and relevance of HSR training, including limited coverage of psychosocial risks and 
industry-specific content.248 Face-to-face training was strongly supported, particularly for initial 
training; however, this Review also heard that flexibility should be provided where needed, 
including modular approaches for workers who cannot be released for long periods. Barriers to 
accessing training were frequently raised, particularly in regional areas.249 

Discussion 

This Review recognises the need for HSRs to be adequately trained and recommends adopting the SA 
approach to HSR training entitlements, which provides at least 5 days in the first year, 3 days in the 
second year and 2 days in the third year, with initial training applying again on re-election.250 This 
approach provides a proportionate balance between supporting HSR capability, including the ability to 
deal with increasingly complex WHS issues and limiting additional impacts on business. This Review 
also supports SA’s approach of specifying HSR training entitlements in the WHS Act, as opposed to the 
regulations, to increase awareness and elevate its importance. 

  

 
244 Model WHS Regulations, reg 21(1): if the HSR or deputy HSR is re-elected in the same work group and has already 
participated in initial HSR training, they do not have an entitlement to take time off work with pay to attend the initial training 
course again – see Safe Work Australia, Worker representation and participation guide, 2024, p 31. 
245 Model WHS Act, ss 85(6) and 90(4). 
246 The Vic OHS Act does not require an HSR to receive training before performing their powers – see ss 60 and 74. 
247 ACTU, Submission, pp 18–19. 
248 Limited coverage of psychosocial hazards in HSR training was raised by the ACTU (Submission, p 18), SA Unions 
(Submission, p 21) and HWSA (Consultation, September 2025). Requests for HSR training tailored to specific industries was 
raised by the Maritime Union of Australia (Consultation, September 2025) and ANMF (Vic Branch) (Submission, p 17). 
249 UnionsWA, Consultation, September 2025; Unions NT, Consultation, September 2025. 
250 Under the SA WHS Act, HSRs are entitled to minimum prescribed training days – see s 72(1) and (9). Under the model WHS 
laws, this requirement is included in the model WHS Regulations – see reg 21. 

https://www.safeworkaustralia.gov.au/doc/worker-representation-and-participation-guide
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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Following a recommendation of the 2022 Queensland Review,251 Queensland arrangements vary from 
the model by decreasing timeframes for the provision of HSR training from 3 months to 28 days after 
election or as soon as reasonably practicable if the initial course is not reasonably available. This 
Review recommends adopting Queensland’s 28-day timeframes as an adequate period for a PCBU to 
provide training. Consistent with a combination of the Queensland and Victorian approaches,252 this 
Review also recommends that PCBUs should facilitate HSRs’ access to training upon appointment, 
but, if this has not occurred within 28 days, the HSR may exercise their powers. This approach 
recognises that PCBUs may lack an incentive for HSRs to be trained253 (see Appendix D, 4A (i), (ii), (iii) 
and (iv)). 

The model WHS Act currently provides that PCBUs must pay course fees and any other reasonable 
costs associated with HSR training attendance.254 Consultation indicated that, in practice, HSRs in 
part-time or shift work often did not have their penalty rates or overtime paid if training or performance 
of their HSR functions fell outside usual rostered hours.255 This Review recommends that the model 
WHS Act should be amended to ensure HSRs are not financially disadvantaged by undertaking their 
role or attending training, including where training occurs outside usual rostered hours or exceeds 
ordinary weekly hours.256 This approach is consistent with Queensland amendments which ensure 
workers receive their usual remuneration for time spent in HSR training257 (see Appendix D, 4B). 

In relation to other ‘reasonable costs’ PCBUs must cover associated with HSR training,258 consultation 
indicates that for regional and remote HSRs this should ordinarily include travel, accommodation and 
meals where training is only available in metropolitan locations.259 This Review considers that 
regulatory amendments are unlikely to fully capture the range of applicable circumstances. Instead, 
this Review notes that practical examples in relation to other ‘reasonable costs’ should be provided in 
relevant industry codes, with a clear avenue to resolve issues through dispute resolution mechanisms. 

  

 
251 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 49, 
Recommendation 4B; Qld WHS Regulation, reg 21(2). 
252 In Queensland, PCBUs must ensure HSRs undertake training − see Qld WHS Act, s 72(1). Mandatory HSR training is not 
required under the model WHS laws. Also see Qld WHS Regulation, reg 21(2) and Vic OHS Act, ss 60 and 74. 
253 In consultation with Unions NT (Consultation, September 2025), an attendee raised that PCBUs have specifically delayed 
training to prevent HSRs from issuing PINs. A similar sentiment of PCBU unwillingness to train HSRs was raised by the 
following stakeholders: SA Unions, Submission, p 21; HSRs in Bunbury, Consultation, September 2025. 
254 Model WHS Act, s 72(2)(b). 
255 ANMF Vic, Submission, p 17, highlighted their survey results, which identified a lack of employer willingness to fund travel 
or time off for training, which is a particular barrier for HSRs in regional and remote areas. UnionsWA (Consultation, 
September 2025) noted HSRs are reluctant to attend courses if there is no payment or delayed reimbursement of attendance 
costs − for example, HSRs not being paid the fifth day of training because they are only rostered to work 4 days and workers on 
night shift not being paid allowances because they attend a training course during the day. A similar sentiment was raised by 
the ACTU (Submission, p 19). 
256 Model WHS Act, ss 70(3) and 72(4). 
257 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 49, 
Recommendation 4D; Qld WHS Act, ss 70(3) and 72(4). 
258 Model WHS Act, s 72(2). 
259 UnionsWA, Consultation, September 2025; Unions NT, Consultation, September 2025. 

https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
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Content and delivery of health and safety representative training 

In 2011, jurisdictions agreed on principles for nationally consistent practical and participatory HSR 
training.260 However, jurisdictions have adopted different mechanisms for approving and delivering 
this.261 Responsibility for HSR training approval and quality assurance sits with individual regulators, 
and Safe Work Australia has a limited role in this area. This Review therefore does not make 
recommendations but notes, in the context of this Review’s other recommendations, that there may be 
benefit in jurisdictions reviewing existing HSR training arrangements to ensure they deliver consistent, 
practical and effective outcomes. Industry-based HSR training could also be considered in the future in 
line with this Review’s recommendation on industry codes (see Chapter 5). 

Unions’ role in consultation and representation (ss 45A and 45B, Queensland 
WHS Act) 

What we heard 

The ACTU recommended adopting Queensland amendments that recognise only unions 
registered under the FW Act or relevant state or territory industrial laws as suitable entities for 
WHS representation. The 2022 Queensland Review highlighted a growing number of unregistered 
bodies purporting to represent workers and stated this is ‘undesirable’ due to the absence of 
regulatory oversight and statutory protections.262 

Discussion 

This Review recommends the Queensland variation to strengthen the integrity and accountability of 
WHS processes.263 It also reinforces the object of the model WHS Act, which specifically calls on 
unions and employers to play a constructive role. This Review notes that, as well as responding to 
union concerns about unregistered bodies purporting to represent workers,264 the Fair Work (Registered 
Organisations) Act 2009 (Cth) also governs the registration, operation and accountability of both 
employers and unions, setting strict governance standards and providing oversight by the Fair Work 
Commission. 

This Review therefore recommends that the model WHS Act be amended so that a reference to a 
‘union’ means an employee organisation registered under the Fair Work (Registered Organisations) Act 
2009 (Cth) or relevant jurisdictional industrial laws (see Appendix D, 5A). 

  

 
260 For example, Comcare, Health and safety representative (HSR) training course requirements: guidance 2, Comcare, 
December 2017, accessed 21 May 2026; and WorkSafe ACT, Underpinning principles and learning outcomes for development 
of a regulator-approved health and safety representatives training curriculum, WorkSafe ACT, August 2025, accessed 21 May 
2026. 
261 Comcare, Training providers, Comcare website, n.d., accessed 8 May 2026; WorkSafe ACT, Health and Safety 
Representative training, WorkSafe ACT website, n.d., accessed 8 May 2026; WorkSafe WA, Information for training providers, 
WorkSafe WA website, 2025, accessed 8 May 2025; SafeWork NSW, HSR training providers, SafeWork NSW website, n.d., 
accessed 8 May 2025. 
262 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 89. 
263 ACTU, Submission, p 27. 
264 ACTU, Submission, pp 27–28. 

https://www.comcare.gov.au/sites/default/files/docs/hsr-training-course-requirements-booklet.pdf
https://www.worksafe.act.gov.au/__data/assets/pdf_file/0007/2911858/Underpinning-Principles-and-Learning-Outcomes-HSR-WorkSafe-ACT.pdf
https://www.worksafe.act.gov.au/__data/assets/pdf_file/0007/2911858/Underpinning-Principles-and-Learning-Outcomes-HSR-WorkSafe-ACT.pdf
https://www.comcare.gov.au/service-providers/training-providers
https://www.worksafe.act.gov.au/health-and-safety-portal/managing-safety/health-and-safety-committees/health-and-safety-representative-training
https://www.worksafe.act.gov.au/health-and-safety-portal/managing-safety/health-and-safety-committees/health-and-safety-representative-training
https://www.worksafe.wa.gov.au/information-training-providers
https://www.safework.nsw.gov.au/licences-and-registrations/registered-training-organisations/hsr-training-providers
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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Encouraging a constructive role for unions and employer organisations in WHS (ss 48, 52, 
80, model WHS Act) 

Consistent with the object of the model WHS Act,265 unions and employer organisations are 
encouraged to play a constructive role in promoting improved WHS practices and assisting PCBUs and 
workers to achieve a healthy and safe working environment. Evidence demonstrates a cooperative 
approach between unions and employers is the best way to improve WHS outcomes. This occurs in 
many workplaces, but there is work to do in some industries to improve cooperation.266 

Drawing on recommendations from the 2022 Queensland Review, and consultation feedback, this 
Review therefore recommends reinforcing the established principles of representation, collaboration 
and assistance by adopting Queensland amendments that enable unions to be part of 
consultations when requested by a worker and at a time and place agreed to by the parties267 (see 
Appendix D, 5B). These amendments recognise that unions often have industry-specific expertise in 
supporting workers to raise safety issues, which some workers are not always comfortable doing by 
themselves. 268 This Review considers that these amendments complement, rather than replace, the 
role of HSRs in workplace consultation. 

This Review also recommends adopting the Queensland amendment to confer principal party status 
on unions for negotiations to determine work groups or resolve WHS issues269 where unions make a 
written request to the PCBU270 (see Appendix D, 5C). Union involvement can assist workers with 
additional capability and guidance in these situations, which may reduce disputes, particularly where 
workers may be less experienced or confident in negotiating with their employer to reach a 
resolution.271 

  

 
265 Model WHS Act, s 3(1)(c). 
266 Department of Employment and Workplace Relations, Blueprint for the future: A building and construction industry that 
works for everyone, Australian Government, 2025, p 2. 
267 Qld WHS Act, s 48, as amended by Work Health and Safety and Other Legislation Amendment Act 2024 (Qld), cl 18; C Allen, 
C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, pp 59–60. 
268 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, pp 59–60. 
269 Under the model WHS Act, workers, if they choose, can be represented by their representative for work group 
determination or issue resolution – see ss 52(1)(b) and 80(1)(c). A representative can include an HSR, union official or other 
person – see s 4 for the definition of representative. The recommendation to give unions principal party status follows the 
Qld WHS Act, s 52(4B) and (5B) – see C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, 
Queensland Government, 2022, pp 38–39, Recommendation 2. 
270 Qld WHS Act, s 80(1), as amended by Work Health and Safety and Other Legislation Amendment Act 2024 (Qld) cl 30. See 
also see C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 90, 
Recommendation 18. 
271 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 89. 

https://www.dewr.gov.au/australian-building-and-construction-industry/resources/blueprint-future
https://www.dewr.gov.au/australian-building-and-construction-industry/resources/blueprint-future
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
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3.1 Right to cease unsafe work (Part 5, Division 6, s 84, model 
WHS Act) 

What we heard 

A worker has the right to cease unsafe work if the worker has a reasonable concern that to carry 
out the work would expose them to a serious health and safety risk emanating from an immediate 
or imminent exposure to a hazard.272 WA has varied its Act to grant a worker an additional right to 
cease work where the worker has a reasonable concern that the work would expose another 
person to a serious risk to their health or safety emanating from an immediate or imminent 
exposure to a hazard.273 The WA variation followed a recommendation of the Modernising work 
health and safety laws in Western Australia review.274 

Discussion 

The right to cease unsafe work in the model WHS Act currently only extends to work that would expose 
‘the worker’ (that is, the one who exercises the right to cease unsafe work) to a serious WHS risk.275 
There may also be situations where other workers or people in the workplace are exposed to serious 
WHS risks, requiring work to be ceased to prevent a work-related fatality or serious injury. This Review 
recommends the WA amendment be adopted in the model WHS Act as best practice (see 
Appendix D, 6). 

  

 
272 Model WHS Act, s 84. 
273 WA WHS Act, s 84(1)(b). This amendment was examined by this Review following a recommendation of the Ministerial 
Advisory Panel, Modernising work health and safety laws in Western Australia, WA Government, 2017; and 2008 National 
Review. 
274 Ministerial Advisory Panel, Modernising work health and safety laws in Western Australia, WA Government, 2017, 
Recommendation 16. 
275 Model WHS Act, s 84. 
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3.2 Discriminatory conduct (Part 6, ss 104–115, model WHS Act) 
Part 6 of the model WHS Act provides that a person must not engage in discriminatory conduct for a 
prohibited reason.276 Discriminatory conduct includes putting ‘a worker to his or her detriment’ 
because the worker is an HSR, exercises their powers or functions as an HSR or raises a WHS issue.277 

What we heard 

We consistently heard from HSRs that they fear retribution, victimisation or bullying for raising 
safety concerns or exercising powers.278 The ACTU stated that this ‘conduct not only undermines 
the confidence and effectiveness of HSRs but also weakens the integrity of the WHS regime’.279 

In response to its 2022 Review, Queensland amended its definition of ‘discriminatory conduct’ to 
include circumstances where a worker is treated ‘less favourably’ than other workers.280 The 
ACTU recommended Safe Work Australia review relevant model law provisions to close any gaps 
and amend the model WHS Act to expressly prohibit treating HSRs and workers less favourably 
than others for exercising their WHS rights, in line with the Queensland approach.281 In making its 
recommendation, the ACTU also highlighted protections under the FW Act, which include 
discriminating between employees in the meaning of ‘adverse action’.282 

Discussion 

This Review heard that reports of discriminatory conduct in relation to HSRs is widespread.283 To 
respond to the issue, this Review examined the Queensland approach, which amended the definition 
of ‘discriminatory conduct’ in section 105 of the Queensland WHS Act to reflect the definition of 
‘adverse action’ in the Industrial Relations Act 2016 (Qld) (IR Act).284 This Review also 
considered whether the definition of ‘adverse action’ in the FW Act provides better protection against 
discriminatory conduct than the model WHS Act. 

  

 
276 Model WHS Act, s 104(1). 
277 Model WHS Act, ss 105–106. 
278 ACTU, Submission, p 21; MUA, Consultation, September 2025; Queensland Council of Unions, Submission, p 21; VTHC, 
Consultation, September 2025; AMWU, Consultation, September 2025; AMWU, Submission, pp 6–7; SA Unions, Submission, 
pp 23–24; National HSR meeting, Consultation, October 2025. ANMF Vic (Branch), Submission, pp 8–12; UnionsACT, 
Consultation, September 2025; Shop, Distributive and Allied Employees Association, Submission, p 5; Unions NT, 
Consultation, September 2025. 
279 ACTU, Submission, p 21. 
280 Qld WHS Act, s 105, as amended by Work Health and Safety and Other Legislation Amendment Act 2024 (Qld), cl 30; 
C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 57, 
Recommendation 7. 
281 ACTU, Submission, p 22. 
282 FW Act (Cth), s 342. 
283 ACTU, Submission, p 21; Victorian Trades Hall Council, Consultation, September 2025; AMWU, Submission, pp 6–7; 
Community and Public Sector Union, Submission, p 10. 
284 Qld IR Act, s 282(1)(d). 
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https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://app.converlens.com/safework/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/view/112
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://app.converlens.com/safework/best-practice-review/bprsurveysubmissions/list
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The model WHS Act applies a ‘detriment test’ for discriminatory conduct.285 A complainant must 
establish unfavourable treatment on the grounds of a prohibited reason,286 after which the burden 
shifts to the respondent to prove that the prohibited reason was not the dominant reason for the 
conduct.287 This approach reflects the difficulty workers face in proving an employer’s motivation and is 
designed to reduce evidentiary barriers and uphold protections from discrimination. 

Queensland has amended the term ‘discriminatory conduct’ in its WHS Act to include circumstances 
where a worker is treated ‘less favourably’ than other workers.288 This amendment introduces a new 
legal test known as the ‘comparator test’ for establishing discriminatory conduct. A comparator test 
requires that a worker show that they were treated differently from another employee, whether real or 
hypothetical. This Review examined this approach and found the threshold for proof under the 
‘comparator test’ is likely to be met whenever the ‘detriment test’ is met and therefore is unlikely to 
provide an additional legal avenue for proving discriminatory conduct, while also likely introducing 
additional complexity into the Act. 

This Review also considered amending the definition of ‘discriminatory conduct’ to align with the 
definition of ‘adverse action’ in the FW Act, which includes a ‘comparator test’ without a ‘detriment 
test’. 289 This Review does not recommend adopting this approach. Across discrimination law more 
broadly, there is evidence of a shift away from the comparator test, with the AHRC noting the difficulty 
and uncertainty involved in identifying appropriate comparators.290 

This Review considers a detriment-based test is better suited to the harmonised WHS context, 
particularly for HSRs and workers raising safety concerns, as it avoids additional complexity and 
reduces evidentiary barriers so a worker who experiences discrimination does not face undue barriers 
in proving it. While HSRs continue to face practical barriers, including fear of reprisal, this Review was 
not persuaded that introducing a comparator-based pathway would remedy the problem. 

Instead, these challenges are more likely to reflect broader issues identified in this Review, including 
low awareness of HSR roles and practical barriers to exercising their functions. This Review’s 
recommendations in Chapter 2.2 and Chapter 3 are directed to these issues, including the 
development of a Safe Work Information Statement, modelled on the Fair Work Information Statement, 
to provide clear guidance about discriminatory conduct under the WHS Act. 

  

 
285 This approach is also applied in other jurisdictions: Disability Discrimination Act 1991 (ACT), s 8; Equal Opportunity Act 
2010 (Vic), s 8; Disability Discrimination Act 1992 (Cth), s 5 (as one part of the direct discrimination test); Equal Opportunity 
Act 1984 (WA), s 11 (discrimination against applicants and employees); Equal Opportunity Act 1984 (SA), s 30 (Discrimination 
against applicants and employees), Anti-Discrimination Act 1977 (NSW), s 8 (Discrimination against applicants and 
employees). Notably, most states and territories apply the ‘detriment test’ for discrimination against applicants and 
employees under their discrimination laws. 
286 Model WHS Act, s 106. 
287 Model WHS Act, s 110(2). 
288 Qld WHS Act, s 105, as amended by Work Health and Safety and Other Legislation Amendment Act 2024 (Qld), cl 42; 
C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 57, 
Recommendation 7. 
289 FW Act 2009 (Cth), s 342. 
290 AHRC, How can the test for direct discrimination be simplified?, AHRC website, 2025, accessed 11 May 2026; I Wainwright, 
‘Pushing Australia’s federal discrimination laws into the 21st Century: Time for a practical and intersectional approach’, 
Australian Human Rights Institute Blog, n.d., accessed 11 May 2025; AHRC, Free and equal: A reform agenda for federal 
discrimination laws, AHRC website, 2021, accessed 11 May 2026, pp 279–281. P Spyrou, A Taylor and R Banks, ‘Confusion 
about disability discrimination law is weakening its power to protect people’, ABC, 2 December 2025, accessed 11 May 2026. 

https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://humanrights.gov.au/resource-hub/by-resource-type/reviews-and-inquiries/reviews/disability-discrimination-act-review
https://www.humanrights.unsw.edu.au/students/blogs/australia-federal-discrimination-laws-practical-intersectional-approach
https://humanrights.gov.au/resource-hub/by-resource-type/publications/rights-and-freedoms/policy-reports-rights-and-freedoms/free-and-equal-reform-agenda-federal-discrimination-laws
https://humanrights.gov.au/resource-hub/by-resource-type/publications/rights-and-freedoms/policy-reports-rights-and-freedoms/free-and-equal-reform-agenda-federal-discrimination-laws
https://www.abc.net.au/religion/misunderstandings-about-australian-disability-discrimination-act/106094232
https://www.abc.net.au/religion/misunderstandings-about-australian-disability-discrimination-act/106094232
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3.3 Right of entry (Part 7, ss 116–151, model WHS Act) 
Under Part 7 of the model WHS Act, a union may apply to the relevant jurisdictional authority for a WHS 
entry permit to be issued to an official of the union.291 To issue the permit, the official must hold, or will 
hold, an entry permit under the FW Act or relevant state or territory industrial law and complete training 
prescribed by the regulations.292 A WHS EPH may enter a workplace for the purpose of: 

• inquiring into a suspected contravention of the WHS Act that relates to or affects a relevant 
worker, has occurred or is occurring 

• inspecting and making copies of employee records or information (if already entitled to enter a 
workplace to inquire into suspected contraventions), or 

• consulting or advising workers in relation to WHS matters.293 

Upon entering the workplace to inquire into a suspected contravention, WHS EPHs may exercise rights 
including inspecting any work system, plant, substance or structure; inspecting documents directly 
relevant to the suspected contravention; and consulting with relevant workers or the PCBU in relation 
to the suspected contravention.294 The model WHS laws require written notice of entry.295 For 
suspected contraventions, a WHS EPH must, as soon as practicable after entry, give notice of the entry 
and the suspected contravention to the PCBU and person with management or control of the 
workplace, unless giving notice would defeat the purpose of entry or unreasonably delay the WHS EPH 
in an urgent case.296 A WHS EPH must also give the PCBU at least 24 hours, but not more than 14 days, 
notice before entry to inspect employee records or information; or to consult or advise workers in 
relation to WHS matters.297 

The model WHS Act also sets out various prohibitions which apply to both WHS EPHs and other 
parties. A WHS EPH must not intentionally and unreasonably delay, hinder or obstruct any person or 
disrupt any work.298 The Act also prohibits a person from taking certain actions against a WHS EPH who 
is entering a workplace or exercising rights, including unreasonably refusing or delaying entry to a 
workplace and intentionally and unreasonably hindering or obstructing a WHS EPH.299 A person must 
not take action with the intention of giving the impression (or being reckless as to the impression) that 
they are authorised to do something under WHS EPH provisions when they are not, unless the person 
reasonably believes that they are authorised.300 Finally, a WHS EPH must not use or disclose 
information obtained in an inquiry into a suspected contravention for a purpose that is not related to 
the inquiry, noting certain exemptions apply in exceptional circumstances.301 

When exercising a right of entry under the model WHS laws, the EPH must also comply with relevant 
parts of the FW Act.302 

 
291 Model WHS Act, s 131. 
292 Model WHS Act, s 133; model WHS Regulations, reg 25. 
293 Model WHS Act, ss 117, 120, 121. 
294 Model WHS Act, s 118. 
295 Model WHS Regulations, reg 27. 
296 Model WHS Act, s 119; Model WHS Regulations, regs 27–28. 
297 Model WHS Act, ss 120–122. 
298 Model WHS Act, s 146. 
299 Model WHS Act, ss 144–145. 
300 Model WHS Act, s 147. 
301 Model WHS Act, s 148. 
302 FW Act, Pt 3–4, Div 3. 
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What we heard 

The ACTU stated that unions continue to face unnecessary restrictions and administrative 
barriers that impede their ability to enter workplaces and exercise their rights under the model 
WHS Act. Unions advocated for amendments to the model WHS Act to strengthen the ability of 
EPHs to enter workplaces and perform their functions effectively, including through enhanced 
information-gathering powers.303 

Industry representatives disagreed, believing that enhanced powers for union EPHs could risk 
their misuse to disrupt work and advance industrial interests.304 The MBA pointed to 
‘commonplace’ misconduct in parts of the building and construction industry, characterising the 
continued presence of ‘bad actors’ as a cultural issue and arguing this context should be 
considered when examining jurisdictional variations. They said it is ‘common’ for unions in the 
building and construction industry to ‘nominate’ a site HSR and this is ‘frequently a person not 
familiar with a particular worksite nor actually employed by the company’.305 MBA also stated it 
regularly receives feedback from its members about instances of misconduct, including poor 
culture and practices, in the industry.306 It recommended additional eligibility restrictions on EPHs 
and supported Queensland’s reinstatement of a 24-hour notice requirement before entry, to 
inquire into suspected contraventions.307 HIA expressed concerns about ‘documented incidents 
of misbehaviour and abuse of power by CFMEU officers across the country’ and stated that 
‘governments and regulators should be concentrating their efforts on addressing the misuse of 
existing powers before they begin considering further reforms’.308 The MCA highlighted the lack of 
harmonised EPH provisions across jurisdictions, stating that variations can create significant 
operational challenges.309 

Discussion 

Use of entry permit holder powers in the building and construction industry 

This Review heard significant concerns from industry about the misuse of EPH powers in the building 
and construction industry and how these roles have been used to enable both unlawful and criminal 
conduct. While acknowledging the seriousness of this conduct where it has occurred, it is important to 
note that the model WHS laws apply generally to all industries and workplaces. WHS laws are founded 
on fair and effective workplace representation, consultation and cooperation, with unions and 
employers encouraged to play a constructive role in promoting WHS improvements. 

  

 
303 ACTU, Submission, p 23; Electrical Trades Union, Submission, pp 4–7, CFMEU, Submission, pp 3–4; ANMF (Vic Branch), 
Submission, p 13; SA Unions, Submission, pp 27–29. 
304 HIA, Submission, pp 13–14; MBA, Submission, pp 31–32; Australian Industry Group, Submission, pp 9–11. 
305 MBA, Submission, p 29. 
306 MBA, Submission, p 18. 
307 MBA, Submission, p 24. Also see MBA, Breaking building bad, MBA, July 2024, accessed 11 May 2026. 
308 HIA Submission, p 13. 
309 MCA, Submission, p 6. 
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The independent statutory review of the Closing Loopholes reforms examined this issue and found: 

There is limited evidence to confirm whether misuse is occurring and, if so, its prevalence. 
Excluding the CFMEU, the 9 of the other largest unions combined recorded only 37 breaches of 
industrial laws in the 5 years prior to the CFMEU’s administration in June 2024. The low number 
of breaches suggests that general misbehaviour among unions is not widespread.310 

This Review also notes efforts underway to improve the culture in the building and construction 
industry, with the CFMEU administrator noting the union is ‘changing its culture’ and ‘working to regain 
its position in civil society’.311 Cooperation between government, the CFMEU and industry has led to the 
Blueprint for the future, endorsed by the National Construction Industry Forum (NCIF),312 which sets out 
actions to address long-term challenges facing the industry, including seeking to ‘move away from 
conflict-based relationships towards collaborative and cooperative models’ and for the industry to 
‘create a culture of lawfulness, which actively combats non-compliance across all areas of the 
industry’.313 

Noting this work and that the WHS EPH provisions are operating effectively for the vast majority of 
workplaces, this Review considers that the model WHS laws do not require amendments to introduce 
new restrictions on WHS EPHs. Instead, this Review has focused on greater harmonisation of EPH 
provisions, consistent with its Terms of Reference. 

WHS entry permit holder information-gathering powers (s 118, model WHS Act) 

There are a number of significant jurisdictional variations relating to EPH information-gathering powers. 
This includes providing EPHs with the power to take measurements, conduct tests and make sketches 
or recordings (including photographs, films, audio, video, digital or other recordings).314 Jurisdictions 
also apply varying safeguards to these powers.315 

This Review notes that allowing HSRs (see Chapter 3) and EPHs to collect information (such as taking a 
photo) in relation to workplace hazards supports the objects of the model WHS Act. This Review 
recommends amending the model WHS Act to provide information-gathering powers to both HSRs and 
EPHs in a consistent manner but subject to appropriate safeguards, including to: 

• ensure information is only used for the purpose of exercising functions under the WHS Act 
• prevent live-streaming 
• protect the privacy of individuals 
• ensure information is collected in a way that does not create WHS risks 
• protect commercially sensitive information, and national security for certain work sites. (See 

Appendix D, 7A.) 

  

 
310 S Booth, Closing loopholes: An independent statutory review: Draft report, Department of Employment and Workplace 
Relations, Australian Government, May 2026, p 381. 
311 CFMEU, Announcement of appointment of Michael Crosby as CFMEU Administrator [media release], CFMEU, 22 May 2026, 
accessed 25 May 2026. 
312 Department of Employment and Workplace Relations, Blueprint for the future, Australian Government, March 2025. The 
NCIF endorsed the Blueprint for the future: A building and construction industry that works for everyone, providing tripartite 
advice to government to address cultural, governance and compliance challenges in the building and construction industry. 
313 Department of Employment and Workplace Relations, Blueprint for the future: A building and construction industry that 
works for everyone, Australian Government, March 2025, p 8. 
314 ACT WHS Act, s 118(1)(da); SA WHS Act, s 118(1)(ab); Vic OHS Act, ss 58 and 89(1)(ba). 
315 SA has a number of additional safeguards on expanded information-gathering powers. The EPH must take account of the 
need to take the measurements and conduct tests in compliance with the Act and other relevant laws. In addition, a photo or 
video must not be live streamed and there are restrictions on which people may be captured by a photo or video. 

https://www.dewr.gov.au/download/17619/closing-loopholes-review-draft-report/42732/closing-loopholes-review-draft-report/pdf
https://cg.cfmeu.org/blog/2026/05/22/media-release-announcement-of-appointment-of-michael-crosby-as-cfmeu-administrator/
https://www.dewr.gov.au/australian-building-and-construction-industry/resources/blueprint-future
https://www.dewr.gov.au/australian-building-and-construction-industry/resources/blueprint-future
https://www.dewr.gov.au/australian-building-and-construction-industry/resources/blueprint-future
https://www.dewr.gov.au/australian-building-and-construction-industry/resources/blueprint-future
https://www.dewr.gov.au/australian-building-and-construction-industry/resources/blueprint-future
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Additional amendments – best practice jurisdictional variations (ss 118–119, 130, model 
WHS Act) 

This Review has also recommended a series of additional technical amendments (see Appendix D, 
Parts 7B-7D), informed by a range of jurisdictional variations, that it considers remove unnecessary 
administrative barriers. These include: 

• clarifying EPHs may remain at the workplace during usual working hours for the time necessary 
to achieve the purpose of entry316 

• not requiring EPHs to re-enter the workplace or leave WHS risks unaddressed when they find 
more than one WHS risk at a workplace317 

• not being excluded from a workplace because of a typo on their entry permit.318 

This Review notes the 2022 Queensland Review also recommended exploring mechanisms and any 
necessary amendments to section 130319 to protect the anonymity of, and prevent discriminatory or 
coercive action against, a worker who has raised a WHS concern or alleged contravention of the Act 
(unless the worker has provided the permit holder with consent to disclose their identity to the 
PCBU).320 Queensland has not made any amendments to date; however, this Review considers this 
may be an issue for further consideration by Safe Work Australia. 

Mutual recognition of WHS EPH training is discussed in Chapter 6.4, with a related recommendation 
outlined in Appendix G, 1.  

Consultation, representation and participation – Recommendation 8 

Amend the model WHS Act and model WHS Regulations to enact the best practice variations at 
Appendix D, Appendix F, 1 and Appendix G, 1 in relation to: 
• health and safety representative (HSR) elections, powers, functions and training entitlements 
• health and safety committee processes 
• consultation and representation processes 
• the right to cease unsafe work, and 
• union right of entry. 

 
316 Qld WHS Act, s 118(1)(f), as amended by Work Health and Safety and Other Legislation Amendment Act 2024 (Qld). See 
C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 69, 
Recommendation 11. 
317 In 2020, s 118(5) was inserted into the ACT WHS Act, which specifies that if, in the course of inquiring into a suspected 
contravention of the Act, the EPH reasonably suspects that another contravention has occurred, the WHS EPH may exercise 
the same rights in relation to the other contravention. Similarly, the NSW WHS Act was amended in 2025 to insert s 118(5), 
which includes that the EPH may exercise the same functions in relation to another contravention relating to, or affecting, a 
relevant worker the EPH comes to reasonably suspect while at the workplace. 
318 Qld WHS Act, s 119, as amended by Work Health and Safety and Other Legislation Amendment Act 2024 (Qld). Section 119 
was further amended by the Brisbane Olympic and Paralympic Games Arrangements and Other Legislation Amendment Act 
2024 (Qld). See C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, 
pp 69–71, Recommendation 13. 
319 Model WHS Act, s 130 (WHS entry permit holder not required to disclose names of workers). 
320 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, 
Recommendation 15. 

https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
https://www.oir.qld.gov.au/system/files/2023-04/review-work-health-safety-act-final-report.pdf
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4. Compliance and enforcement 

Terms of Reference: 

2.1, 2.2, 2.3, 2.5, 2.6, 3.1, 3.2, 3.3 

Reviews considered for this chapter: 

• 2004 Occupational Health and Safety Act Review 

• 2008 National Review into Model Occupational Health and Safety laws (2008 National Review) 

• 2017 Modernising work health and safety laws in Western Australia 

• 2018 Review of the model Work Health and Safety laws (2018 National Review) 

• 2018 Report of the Senate Education and Employment References Committee, They never 
came home – The framework surrounding the prevention, investigation and prosecution of 
industrial deaths in Australia (2018 They Never Came Home Report) 

• 2019 Best Practice Review of Workplace Health and Safety in the Northern Territory (2019 NT 
Review) 

• 2022 Independent Review of SafeWork SA (2022 SA Review) 

• 2022 Conduct of Work Health and Safety Prosecutions Review (WorkSafe ACT) (2022 ACT WHS 
Prosecutions Review) 

• 2023 Independent Review of SafeWork NSW (2023 NSW Review) 

• 2025 Statutory Review of the Work Health and Safety Act 2020 (WA) 

• 2025 Sentencing Occupational Health and Safety Offences in Victoria 

Introduction 

This chapter examines variations across the compliance and enforcement provisions in the model 
WHS Act and includes a discussion of regulator and inspector powers and functions, legal 
proceedings, and offences and penalties. 

Criteria for assessing variations 

Consistent with its Terms of Reference, this Review has: 

• assessed jurisdictional variations that significantly depart from the model WHS Act 
• considered if these best achieve the object of the Act 
• made recommendations on whether they should be incorporated into the model WHS laws. 

Recommendations relating to this chapter which derive from specific jurisdictional variations are set 
out in Appendix E. 
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Note this Review is also making recommendations about compliance and enforcement that do not 
relate directly to jurisdictional variations but otherwise respond to issues raised by stakeholders. These 
recommendations are presented throughout this chapter separately to Appendix E. 

Only variations that have been adopted in at least one jurisdiction and meet the object of the 
model WHS Act have been recommended. Objects of particular relevance to this chapter include: 

• securing compliance with this Act through effective and appropriate compliance and 
enforcement measures (3(1)(e)) 

• ensuring appropriate scrutiny and review of actions taken by persons exercising powers and 
performing functions under this Act (3(1)(f)) 

• providing a framework for continuous improvement and progressively higher standards of work 
health and safety (3(1)(g)). 

4.1 Compliance and enforcement 

Structure of regulators and local tripartite arrangements (Part 8, ss 152–154 and 
Schedule 2, model WHS Act) 

The model WHS Act provides for the establishment of a regulator (in each jurisdiction) with broad 
statutory functions, including to monitor and enforce compliance, provide advice and information, 
promote and support education and training on WHS matters and conduct and defend proceedings 
before a court or tribunal.321 However, the jurisdictional notes contained in the model WHS Act leave 
the institutional design of that regulator largely to the discretion of each jurisdiction, including the 
establishment of local tripartite consultative arrangements.322 

In practice, this has resulted in differences in each regulator’s structure and independence. Some WHS 
regulators are located within larger government departments and are subject to ministerial direction 
and control, while others are headed by an independent WHS commissioner, providing clearer 
separation from executive government. 

All jurisdictions have established tripartite advisory councils or committees, generally comprising both 
employee and employer representatives, charged with providing advice to the relevant minister.323 In 
some jurisdictions, the relevant council or committee can advise the minister on the WHS Act’s 
operation and effectiveness and make recommendations324 or review the effectiveness of the laws or 
Codes of Practice.325 

 
321 Schedule 2 may be used to establish the regulator: model WHS Act, s 152. 
322 Model WHS Act, Appendix, Sch 2, p 239. 
323 Work Health and Safety Council, ACT WHS Act, Sch 2, Div 2.1.1; Safety Rehabilitation and Compensation Commission, 
Cth WHS Act, Sch 2, Pt 2; Advisory Council, NSW WHS Act, Sch 1A; Work Health and Safety Advisory Council, Work Health 
and Safety (National Uniform Legislation) Act 2011 (NT), Sch 2; SafeWork SA Advisory Committee, SA WHS Act, Pt 1, Div 5, and 
Sch 2, Pt 2; Work Health and Safety Board, Qld WHS Act, Sch 2, Pt 2, Div 2; Workcover Tasmania Board, Work Health and 
Safety Act 2012 (Tas), Sch 2, Pt 2; Occupational Health and Safety Advisory Committee, Vic OHS Act, Pt 2, Div 6; Work Health 
and Safety Commission, WA WHS Act, Sch 1, Div 3. 
324 ACT WHS Act, Sch 2, s 2.2(2)(a); Tas WHS Act, Sch 2, s 2(b)–(c). See also WA WHS Act, Sch 1, s 18(1)(b). 
325 Qld WHS Act, Sch 2, s 4(e). 

https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sch.2
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What we heard 

Regulators, industry, and union representatives all emphasised effective compliance and 
enforcement requires compliance and enforcement decision-making to be free of political bias or 
influence and called for independent or standalone regulators.326 Unions in particular expressed 
concern that regulators located in government departments may be less willing to effectively 
regulate or prosecute non-compliance in government workplaces.327 This Review identified that at 
least one jurisdiction has an MOU between its Premier’s department and state regulators, 
including the WHS regulator, requiring internal consultation before prosecution decisions are 
made.328 

Discussion 

Consultation indicated that the governance arrangements and independence of WHS regulators can 
influence perceptions of trust, credibility and impartiality in WHS administration and enforcement.329 
Similar concerns have been reflected in previous reviews. The 2023 NSW Review observed that 
regulators embedded within government departments may be exposed to competing administrative 
objectives, which can undermine perceptions of independence.330 

The 2019 NT Review found there was no political interference in the NT regulator but emphasised the 
‘need to ensure that the reality and perception of independence is maintained, and delineation of 
functions is clear’.331 

While it is within the scope of this Review to make recommendations on any variations to the model 
WHS Act, as a practical matter this Review has focused on legal, rather than institutional, variations 
and has not considered the optimal structure of jurisdictional regulators in any great detail. 

In relation to local tripartite arrangements, this Review recognises the important role of local bodies in 
jurisdictional-level consultation. However, it is important such consultation feeds into the harmonised 
national decision-making process as discussed in Chapter 1.2. 

  

 
326 WorkSafe WA, Submission, p 15; Office of WHS Commissioner ACT, Submission, p 15; NFF, Submission, p 8; CFMEU, 
Submission, p 9; Unions Tasmania, Consultation, September 2025; Queensland Council of Unions, Consultation, September 
2025. 
327 Queensland Council of Unions, Consultation, September 2025; Unions Tasmania Consultation, September 2025; Unions 
NSW Consultation, October 2025, New South Wales Nurses and Midwives Association, Submission, pp 23–25. 
328 NSW Department of Premier and Cabinet, M1997-26 Litigation Involving Government Authorities, Memorandum, 1997. 
329 See also Organisation for Economic Co-operation and Development, Being an independent regulator, Governance of 
Regulators, OECD, 2016, accessed 8 May 2026, pp 34–35. 
330 R McDougall KC, Independent Review of SafeWork NSW, SafeWork NSW, 2023, p 294. 
331 T Lyons, Best Practice Review of Workplace Health and Safety in the Northern Territory: final report, NT Government, 2019, 
p 5. See also C Maxwell, Occupational Health and Safety Act Review, Victorian Government, 2004, p 56. 
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https://www.safework.nsw.gov.au/__data/assets/pdf_file/0005/1285772/The-Independent-Review-of-SafeWork-NSW.pdf
https://agd.nt.gov.au/media/docs/outcomes-of-consultation-and-review/Best-Practice-Review-of-WHS-in-the-NT-Final-Report-opt.pdf
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Regulator powers and functions (Part 8, ss 152–154, model WHS Act) 

Section 152 of the model WHS Act sets out the functions of the regulator, which include monitoring and 
enforcing compliance, providing WHS advice and information, promoting and supporting education 
and training on WHS matters, conducting and defending proceedings before a court or tribunal, and 
advising the minister. Section 153 of the model WHS Act confers a general power to do all things 
necessary or convenient to perform these functions. Jurisdictions have made variations to regulator 
powers and functions, particularly in WA. These include a new function to investigate and report on 
WHS matters such as particular hazards, industries or PCBUs,332 a new power to require PCBUs to 
obtain an independent report from a suitably qualified person,333 and a new power to copy and retain 
documents as long as necessary.334 The Commonwealth WHS Act also includes an additional duty to 
consult, cooperate and coordinate activities with other duty holders that have a duty under a 
corresponding WHS law in relation to the same matter.335 

What we heard 

Master Electricians Australia (MEA) stated that ‘increasing divergence in regulator powers risks 
undermining harmonisation and creating additional compliance burdens, particularly for small 
business’. It noted WA’s ‘expanded information-gathering powers pose threats to proportionality, 
transparency, business costs and data use’.336 WorkSafe WA supported the revised powers, 
noting they assisted with the regulator’s role and had been used successfully.337 

WorkSafe ACT highlighted that WHS investigations are complex, often requiring expert evidence 
to prove a breach of an Act beyond reasonable doubt.338 Where regulators experience resource 
gaps, these demands can undermine their ability to secure compliance. 

Discussion and recommendations 
This Review recommends the WA variations listed in Appendix E be adopted into the model WHS Act. 
They are: 

• specifying that a regulator can investigate and report on WHS matters relating to particular 
industries or hazards (see Appendix E, 1A) 

• allowing the regulator to require PCBUs to procure expert consultant reports for complex WHS 
matters (see Appendix E, 1B) 

• clarifying that documents provided or obtained by the regulator may be retained for the period 
considered necessary by the regulator (see Appendix E, 1C).339 

  

 
332 WA WHS Act, s 152. 
333 WA WHS Act, s 155B. 
334 WA WHS Act, s 155C. 
335 Cth WHS Act, s 12B. 
336 Master Electricians Australia, Submission, p 8. 
337 WorkSafe WA, Submission, p 16. 
338 Office of WHS Commissioner ACT, Submission, pp 15–16. 
339 WA WHS Act, s 155B. 
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All would support investigations involving complex or technical WHS risks,340 which often rely on 
specialist evidence to establish non-compliance,341 and reflect an established PCBU practice of 
obtaining expert advice for risks beyond their expertise.342 In considering these amendments, attention 
should also be given to a review mechanism to allow PCBUs to challenge a direction to procure a 
report. Consideration should also be given to the potential impacts on small businesses in absorbing 
the cost of procuring a report. 

This Review also supports adopting amendments in relation to consultation obligations in co-regulated 
workplaces (see Appendix E, 1D). While the Commonwealth WHS Act expressly requires 
Commonwealth-regulated PCBUs to consult with state and territory PCBUs, the model WHS Act (and, 
therefore, the WHS Acts of each harmonised jurisdiction) do not clearly include the reciprocal 
obligation.343 This Review recommends clarifying this to meet the policy intent of the relevant provision 
and support effective consultation where duty holders under different WHS Acts are involved in the 
same matter. 

4.2 Inspector powers (Part 9, ss 156–190, model WHS Act) 
Regulators appoint WHS inspectors, who have a wide range of powers and functions, including those 
relating to entry into workplaces, assisting with WHS matters, requiring compliance with the model WHS 
Act by issuing notices and investigating contraventions of the model WHS Act.344 

WHS investigations are complex, requiring inspectors to have broad skills, including people skills, 
sector-specific knowledge, technical capability in gathering and assessing evidence, and the ability to 
prepare effective briefs of evidence. These skills are usually developed through a training program 
provided by each WHS regulator. For example, SafeWork NSW requires all new inspectors to obtain a 
Diploma of Government (Workplace Inspection) through a tailored training program provided by their 
Registered Training Organisation.345 

What we heard 

One of the most consistent messages from unions, industry and WHS professionals during this 
Review concerned inconsistency in how inspectors interpret and apply WHS laws, within and 
between jurisdictions.346 Australian Industry Group noted that differing interpretations of the same 
laws create uncertainty and undermine confidence in what should be predictable regulation, 
contributing to delays, increased costs and legal risk, and resulting in inconsistent safety 
outcomes.347 These concerns were echoed by many industry representatives.348 Small business 
representatives and some legal professionals suggested that regulators focus disproportionately 
on small businesses, which are perceived as easier to prosecute than larger companies, which 
have more complex organisational structures, better legal representation, and corporate 
governance and assurance systems that inspectors may be unfamiliar with. 

  

 
340 WorkSafe WA, Submission, p 16. 
341 Office of the Work Health and Safety Commissioner ACT, Submission, p 18. 
342 Dial A Tow Australia Pty Ltd v Campbell [2023] SAET 4 [26]. 
343 Comcare, Submission, pp 4–5. 
344 Model WHS Act, ss 156, 160, 163. 
345 SafeWork NSW, Correspondence, April 2026. 
346 Safety Forward, Submission, p 3; Australian Industry Group, Submission, pp 5–6. ACFA, Submission, p 9. 
347 Australian Industry Group, Submission, pp 5–6. 
348 NFF, Submission, p 1; MBA, Submission, pp 27, 32; Master Electricians Australia, Submission, p 6; National Disability 
Services, Submission, p 6; CSA, Submission, p 3. 
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Industry and unions observed that individual inspectors can differ starkly in taking educative and 
enforcement-focused approaches.349 In response, regulators suggested that 100% consistency is 
not achievable given differences in inspector background, experience and use of discretion. 
However, consultation also highlighted concerns about inspector capability and sector-specific 
knowledge, particularly in complex or high risk industries, which it was suggested can hinder 
effective compliance and enforcement outcomes and delay the resolution of safety issues.350 For 
example, the Australian Nursing and Midwifery Federation (ANMF Victorian Branch) reported 
limited inspector familiarity with other regulatory frameworks in health care.351 

A range of suggestions to improve capability and consistency were put forward, including more 
industry or hazard-specific training, cross-jurisdictional secondments, and shared learning 
resources.352 Australian Industry Group also highlighted the value of inspectors recognising good 
compliance practices and providing practical assistance alongside enforcement action.353 

Discussion and recommendations 

Inspectors must exercise their statutory powers independently, informed by experience, knowledge 
and training and, most importantly, what is required by WHS laws. While individual capability 
influences how inspectors exercise their discretion, consistency in compliance and enforcement 
outcomes also depends on how decision-making is structured, guided and applied in practice. Where 
decision-making is not sufficiently bound by a nationally consistent framework through the NCEP, 
variability can reduce predictability, increase actual and perceived unfairness, undermine confidence 
in the WHS framework and create uncertainty for duty holders and workers. 

Inconsistency in the use of statutory powers may also affect the quality of investigations and, in some 
cases, undermine the evidentiary foundations of a prosecution. Inspectors must be able to tailor their 
responses to the circumstances but within a nationally consistent decision-making framework 
supported by transparency and documented reasoning.354 Strengthening the NCEP to provide for clear 
decision-making frameworks is likely to reduce avoidable inconsistency while preserving appropriate 
discretion.355 

This Review therefore recommends the NCEP be updated to support greater consistency and 
transparency, including through: 

• clearer expectations about when verbal directions or onsite remedial action may be used and 
requirements for recording those directions356 

• clearer guidance on what duty holders can expect when inspectors attend worksites and 
conduct investigations.357 

  

 
349 AALARA, Submission, p 2; ACCI, Submission, p 5; NFF, Submission; ACTU, Submission, p 11. 
350 NFF, Submission, p 8; Electrical Trades Union of Australia, Submission, p 4; Safety Forward, Submission, p 3. 
351 Australian Midwifery and Nursing Federation (Victorian Branch), Submission, pp 7–8. 
352 Kay Catanzariti and Vince Pannell, Submission; AMNF Vic Branch, Consultation, September 2025; ACCI Tas, Consultation, 
September 2025. 
353 Australian Industry Group, Submission, pp 5–6. 
354 Note that some regulators do align their internal guidance for inspectors exercising discretion to the NCEP − for example, 
WorkSafe Tasmania: WorkSafe Tasmania, Correspondence, 24 April 2026. 
355 See discussion in Chapter 1, 1.3 − Harmonisation in the approach to compliance and enforcement. 
356 While the NCEP requires written confirmation of an oral prohibition direction, it is otherwise silent on verbal directions given 
during inspections. 
357 See the discussion of the NCEP in Chapter 1.3. 
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This Review notes some jurisdictions, including NSW358 and Victoria,359 already have guidance on 
inspectors’ actions, including when an inspection may occur, the powers of inspectors and how the 
decisions of inspectors are audited and can be reviewed. 

Training 

What we heard 

Consultation reinforced the importance of inspector knowledge, experience and training in 
supporting sound compliance and enforcement decision-making. This Review considered 
whether national minimum qualification requirements for inspectors would assist to address 
these concerns. 

Discussion and recommendations 

Inspector training was frequently raised in consultation and has also been explored in previous 
reviews.360 While regulators continue to improve training and capability of inspectors within available 
resources, a harmonised approach to training is unlikely to deliver meaningful benefit without first 
addressing consistency in broader compliance and enforcement practices. This Review’s 
recommendation to write a new NCEP to strengthen the harmonisation of compliance and 
enforcement practices will be a key first step. This approach should provide a solid foundation for the 
continued development of inspector training through HWSA.361 

Regulators also noted the increasing technical complexity of work and the need to rely on expert 
evidence in some WHS prosecution proceedings.362 Previous reviews indicated smaller jurisdictions do 
not always have the resources required to maintain the specialised expertise required. The Review 
notes in this context the regulator’s ability to appoint inspectors from other jurisdictions to access 
specialist capability.363 

  

 
358 SafeWork NSW, Customer service standard – Raising a work health and safety concern, SafeWork NSW Gosford, NSW, 
2017, accessed 22 April 2026. 
359 WorkSafe Victoria, A guide for employers: Occupational health and safety compliance and enforcement policy, WorkSafe 
Victoria, Geelong, Victoria, 2021, accessed 22 April 2026. 
360 For example, Senate Education and Employment References Committee, They never came home − The framework 
surrounding the prevention, investigation and prosecution of industrial deaths in Australia, Australian Government, 2018, Ch 4; 
R McDougall KC, Independent Review of SafeWork NSW, SafeWork NSW, 2023, pp 33–35. 
361 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, p 48; 
WorkSafe Tasmania, Correspondence, 24 April 2026; WorkSafe ACT, Correspondence, 21 April 2026. 
362 Office of WHS Commissioner ACT, Submission, pp 17–18; HWSA, Consultation, September 2025. 
363 Model WHS Act, s 156(d). See also T Lyons, Best Practice Review of Workplace Health and Safety in the Northern Territory: 
Final report, NT Government, 2019, Recommendation 10.4 and p 47. 
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Minor amendments to inspector powers – best practice variations 

What we heard 

Regulators raised and recommended a number of targeted, largely technical proposals to 
improve Division 3 of Part 9 of the model WHS Act (Powers relating to entry), drawing on 
established Commonwealth and WA variations. 

These include: 

• adding ‘testing’ and ‘examination’ as reasons to take and remove samples to the inspector’s 
general powers on entry to a workplace364 

• permitting an inspector to enter a place used for only residential purposes if they obtain the 
consent of a person who has apparent management or control over the place or is apparently 
the occupier365 

• updating inspector powers in response to technological change366 

• enabling inspectors to accept copies of documents they request be produced, and the 
recording of interviews367 

• limiting access to original documents and seized things only by a person with written 
authorisation from the owner or provider of the original document / seized thing368 

• providing that the regulator does not have to allow inspection of a seized item where it is 
evidence of a WHS offence.369 

The ACT WHS Commissioner advocated for a new express provision allowing the use of body 
worn cameras when entering a workplace, noting that that audiovisual recording improves 
evidentiary reliability, transparency and inspector safety.370 

Discussion and recommendations 

This Review recommends each of the variations identified by regulators above (see Appendix E, 
2A−2F). They do not significantly expand inspectors’ powers but instead modernise existing entry, 
investigation and evidentiary powers so they operate effectively in contemporary workplaces. They also 
aim to improve the clarity, consistency and usability of inspector powers, while maintaining 
appropriate safeguards. 

This Review notes Safe Work Australia should clarify whether an amendment is required to expressly 
provide for the use of body worn cameras, noting that some regulators are already using these devices 
when exercising compliance powers.371 

  

 
364 WA WHS Act, s 165. 
365 WA WHS Act, s 170(a). 
366 Cth WHS Act, ss 165A and 165B. 
367 WA WHS Act, s 171. 
368 WA WHS Act, ss 174 and 181. 
369 WA WHS Act, s 181. 
370 Office of the Work Health and Safety Commissioner ACT, Submission, p 13. 
371 SafeWork SA, Body worn cameras, SafeWork SA website, n.d., accessed 25 May 2026; SafeWork NSW, Body worn 
cameras, SafeWork NSW website, n.d., WorkSafe ACT, Conduct of Work Health and Safety Prosecutions Review (WorkSafe 
ACT), WorkSafe ACT, 2022, p 20, accessed 25 May 2026; SafeWork NT, Body worn cameras, SafeWork NT website, n.d., 
accessed 25 May 2026. 
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Enforceable undertakings (Part 11, ss 216–222, model WHS Act) 

An enforceable undertaking (EU) is a legally binding agreement entered into as an alternative to legal 
proceedings. EUs are mutually agreed by both the PCBU and the regulator. They are not available for 
Category 1 offences.372 

What we heard 

There were mixed views about the use of EUs and for which offences they should be accepted, 
with some calling for a ban or restrictions373 and others encouraging their use as a learning tool.374 
The Victorian Sentencing Advisory Council (VSAC) Report encouraged the use of EUs as an 
‘investment in safety’ equal to or greater than the value of a monetary penalty.375 AIHS supported 
the use of EUs to focus on repair and organisational learning.376 These views align with existing 
guidance and practice in some jurisdictions.377 An evaluation in 2020 found that EUs were 
generating improvements that extend beyond the immediate incident and supporting longer-term 
safety outcomes.378 Many EUs include actions to support local communities. In Queensland, an 
EU included funding WHS scholarships.379 

Discussion and recommendations 

This Review considers that EUs could be increasingly used to support initiatives that strengthen 
compliance capability and enforcement effectiveness across the system. For example, an EU could 
fund a specialist inspector position in the relevant PCBU’s industry. This is particularly relevant given 
this Review’s conclusions about variations in inspector capability and the need for stronger industry 
and hazard-specific knowledge in some industries. 

This Review notes that the Commonwealth, the ACT, NSW, Queensland, SA, Tasmania, WA and the NT 
Acts all prevent the use of EUs for industrial manslaughter.380 This Review recommends the model Act 
should be amended to reflect this consensus position (see Appendix E, 3). 

Beyond making these conclusions, this Review does not recommend further legislative changes to the 
operation of EUs under the model laws. 

Internal and external review (Part 12, ss 223–229, model WHS Act) 

The model WHS Act and Regulations specify which decisions made under them are reviewable and 
who is eligible to apply for that review. Generally, the worker affected by the decision or their 
representative, a PCBU whose interests are affected by the decision and an HSR who represents a 
worker whose interests are affected by a decision have standing.381  

 
372 Model WHS Act, s 216(2). 
373 Safe Work Australia Research Summit, Consultation, September 2025. 
374 ACFA, Submission, p 10. 
375 Sentencing Advisory Council, Sentencing occupational health and safety offences in Victoria: Report and 
recommendations, 2025, p xix. 
376 AIHS, Submission, p 9. 
377 SafeWork NSW, Enforceable undertakings guidelines, SafeWork NSW website, n.d., accessed 1 May 2026. 
378 SafeWork NSW, Enforceable undertakings guidelines, SafeWork NSW website, n.d., accessed 1 May 2026. 
379 Workplace Health and Safety Queensland, Enforceable undertakings: Helping improve worker safety for industry and 
community, Workplace Health and Safety Queensland website, 31 October 2023, accessed 1 May 2026. 
380 ACT WHS Act, s 216(2); Cth WHS Act, s 216(2); NSW WHS Act, s 216(2); NT WHS Act, s 34C(b); Qld WHS Act, s 216(2); 
SA WHS Act, s 216(2); Tas WHS Act, s 216(2); WA WHS Act, s 216(2). 
381 See model WHS Act, ss 223, 224 and 229; reg 676 sets out decisions made under the model WHS Regulations that are 
reviewable and primarily deal with decisions about licensing, authorisation and exemption applications. 
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For the most part, inspector decisions are subject to internal review by the regulator followed by a 
further external review (where requested), while regulator decisions proceed directly to external 
review.382 However, some jurisdictions have made changes to internal and external review provisions. 
For example, in response to the 2022 Queensland Review383 inspector decisions regarding negotiation 
and variation of a work group in that jurisdiction are referred directly to the Queensland Industrial 
Relations Commission for consideration and resolution.384 

What we heard 

The ACTU sought union eligibility to seek a review of a decision, noting current arrangements 
create barriers to worker representation, particularly when unions are assisting their members.385 
The ACTU referred to the SA variation that clarifies ‘eligible persons’ include the representatives 
of workers and PCBUs whose interests are affected by a reviewable decision.386 NSW has 
similarly recognised relevant unions representing workers as ‘eligible persons’.387 The ACTU also 
advocated for workers, HSRs and unions to be formally recognised as a party to an external 
review, where the applicant is the PCBU and the respondent is the regulator, but others involved 
in the relevant matter, such as an HSR, do not have a formal role in the proceedings.388 In SA, 
standing for these other parties is already permitted with leave under the relevant tribunal laws.389 

The ACT WHS Commissioner and Comcare suggested that review timeframes should be 
extended to benefit both the applicant and regulator.390 The ACT WHS Commissioner noted that, 
under section 226(6), a decision is confirmed if it is not set aside or varied after 14 days. This 
approach is unhelpful when the matter is then considered during external review, because the 
basis for the internal review decision is that there was no decision.391 External reviewers then 
frequently send the matter back for further internal review, recommencing the process and 
wasting time and money.392 

Discussion and recommendations 

This Review recommends adopting SA’s variation allowing representatives of a PCBU or a worker to be 
eligible persons for the purposes of section 223. A similar variation may also be required for reviewable 
decisions made under the model WHS regulations. The amendment is consistent with the object of the 
model WHS Act to encourage unions and employer organisations to take a constructive role in WHS 
(see Appendix E, 4A).393 

This Review also recommends Queensland’s variation entitling a person who has applied for external 
review to ask for a statement of decisions and reasons once the matter is decided. This provides 
transparency to applicants and ensures consistency with internal review processes, which similarly 
require written reasons to be provided394 (see Appendix E, 4B). 

  

 
382 Model WHS Act, ss 223−224, 229(1). 
383 C Allen, C Massy and D Swan, Review of the Work Health and Safety Act 2011, Queensland Government, 2022, 
Recommendation 2. 
384 Qld WHS Act, Part 5, Div 7A. 
385 ACTU, Submission, pp 24–25. 
386 SA WHS Act, s 223(1a). 
387 NSW WHS Act, s 223 Table; SA WHS Act, s 223(1a). 
388 ACTU, Submission, pp 24–25. 
389 ACTU, Submission, pp 24–25. Also see South Australian Employment Tribunal Act 2014 (SA), s 49. 
390 Office of the Work Health and Safety Commissioner ACT, Submission, p 14; Comcare, Submission, pp 9–10. 
391 Office of the Work Health and Safety Commissioner ACT, Submission, p 14. 
392 Office of the Work Health and Safety Commissioner ACT, Submission, p 14. 
393 Model WHS Act, s 3(1)(c). 
394 Model WHS Act, s 227. 
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There are several recommendations being made by this Review relevant to compliance and 
enforcement which are not based on jurisdictional variations. 

These are: 

• extending the timeframes for internal review 
• providing workers, HSRs and unions standing in an external review in certain circumstances, 

and 
• including an offence for non-payment of WHS infringement notices. 

As recommended by WorkSafe ACT, this Review recommends amending Division 2, Part 12 of the 
model WHS Act to extend the timeframe for internal review from 14 to 21 calendar days, with further 
extension by mutual agreement of the parties. This would reduce the inefficiencies that occur when 
matters are confirmed automatically under section 226(6) then redirected back to a regulator by an 
external reviewer; and better account for public holidays or recognised shutdowns. 

This Review recommends providing standing to affected workers, PCBUs and their representatives to 
join external review matters they have raised or been involved in to support procedural fairness and 
appropriate scrutiny of decisions without materially altering how reviews currently operate.395 

This Review also recommends a new offence category for the non-payment of WHS infringement 
notices to discourage the evasion of penalties, as proposed by WorkSafe ACT.396 WorkSafe ACT stated 
that ‘collecting payments, providing reminders, and conducting reviews are resource intensive and 
even when a matter results in court proceedings there are limited options for the regulator to recoup 
the costs of managing these processes’.397 

Compliance and enforcement – Recommendation 9 

Recommendation 9: Amend the model WHS Act to: 
a. extend the timeframes for internal review from 14 to 21 calendar days, with further extension by 

mutual agreement 
b. provide workers, HSRs and unions standing in an external review, where they have raised or been 

involved in a matter, and 
c. include an offence for non-payment of WHS infringement notices. 

4.3 Legal proceedings (Part 13, ss 230–267, model WHS Act) 
Jurisdictions have taken varied approaches to WHS legal proceedings, reflecting differences in who can 
prosecute, how decisions are made and how procedural safeguards are applied. When breaches of the 
model WHS Act are identified, various compliance and enforcement tools can be used to rectify or 
penalise the breach. How and where these tools can be used is generally harmonised. However, the 
jurisdictional note which provides for jurisdictions to create their own local infringement schemes has 
led to more extensive variations than anticipated. 

  

 
395 Model WHS Act, s 3(1)(f). 
396 Office of the Work Health and Safety Commissioner ACT, Submission, p 14. 
397 Office of the Work Health and Safety Commissioner ACT, Submission, p 14. 
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Bringing criminal prosecution proceedings 

Under the model WHS Act, prosecutions may be initiated by the regulator or by an inspector with the 
written authorisation of the regulator either generally or in a particular case (section 230 (1)). The 
Director of Public Prosecutions (DPP) can also initiate proceedings, and there are relevant 
jurisdictional notes within section 230 of the model WHS Act to ensure the provisions can work with 
prosecutorial and other jurisdictional arrangements.398 In practice, because of these jurisdictional 
notes and those linked to Schedule 2, which establishes the regulator, the operational framework 
differs in each jurisdiction, with varying levels of involvement from the DPP in the regulator’s decision to 
initiate prosecution or to undertake prosecutions themselves, particularly for more serious offences 
(see Appendix L). Queensland is the only jurisdiction with a prosecutorial office for WHS, separate to 
the Queensland regulator and the DPP. 

What we heard 

The number of prosecutions brought and completed across each jurisdiction varies greatly. This 
Review heard that some jurisdictions bring relatively few prosecutions, with unions noting this 
reduces the deterrent effect of the WHS laws.399 Some regulators identified challenges in bringing 
prosecutions where the DPP is involved in decision-making, indicating that differences in 
priorities or assessment of cases can affect whether prosecutions proceed.400 

Discussion and recommendations 

This Review has not identified any recommendations to amend the model WHS Act in relation to the 
right of a regulator to decide to bring legal proceedings. As criminal matters are generally the 
responsibility of states and territories, decisions on whether to bring legal proceedings, including the 
interaction between regulators and DPPs, sit with individual jurisdictions. The following observations 
are therefore provided for context, drawing on expert advice to this Review. 

Decisions during the investigation phase can materially affect the veracity of the evidence and 
therefore the viability of a prosecution, influencing decisions about whether proceedings are 
commenced or not. 

This may occur, for example, where variability in inspector decision-making, or differing views about 
what constitutes a ‘reasonably practicable’ step, complicate the assessment of compliance. This 
Review also heard that operational investigation practices frequently affect the admissibility and 
quality of evidence in WHS prosecutions. For example, a prosecution may fail if the basis for exercising 
statutory powers is not sufficiently articulated, witnesses are not interviewed or incomplete records are 
kept. 

Access to in-house legal and prosecutorial expertise may support regulators to assess potential 
prosecutions, make decisions about whether to bring proceedings and prepare briefs of evidence. The 
2022 ACT WHS Prosecutions Review identified advantages associated with in-house prosecution 
teams, including support for risk-based prosecutions, facilitating test cases, and greater consistency 
and timeliness, but this model may not be available or practicable for all regulators due to 
jurisdictional size or resourcing constraints.401   

 
398 Implementation may require jurisdiction-specific legislation where this cannot be achieved through amendments to the 
model WHS Act. 
399 ACTU, Submission, pp 25–26. 
400 HWSA, Consultation, September 2026. 
401 WorkSafe ACT, Conduct of Work Health and Safety Prosecutions Review (WorkSafe ACT), WorkSafe ACT, 2022, p 20. 
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Alternatively, arrangements that enable regulators to draw on external legal counsel or the use of expert 
consultants (discussed earlier in this chapter), as well as a strong national community of practice, may 
also assist in building capability across jurisdictions, improving investigation quality and supporting 
prosecution decision-making. The success of this approach is reflected in the increase in commenced 
prosecutions in the ACT from 2 in 2022 to 22 in 2025, following reforms permitting the 
WHS Commissioner to use external legal counsel to manage prosecutions. The Queensland Office of 
the Work Health and Safety Prosecutor indicated that it benefits from sharing prosecutorial expertise 
with Queensland investigators and inspectors to support the quality of investigations and briefs.402 

More data on WHS prosecutions, including total numbers initiated, defended matters and successful 
outcomes, may also help identify if, and where, issues arise across the prosecution process. This 
Review has identified that Safe Work Australia should establish agreements with the departments of 
justice (or equivalent) in each state and territory to gain access to information and data concerning 
decisions from Magistrates Courts, many of which currently go unpublished. 

Standing for private criminal prosecutions 

What we heard 

Unions advocated for the right to have standing to prosecute WHS offences. They supported the 
NSW model as best practice, stating current arrangements create a ‘monopoly’ impacting 
workers’ and their representatives’ ability to seek recourse for WHS offences, particularly when 
regulators choose not to prosecute or delay actions.403 They also pointed to their rights under the 
FW Act, maintaining it is ‘inconsistent and indefensible’ that unions do not have standing for WHS 
proceedings when they can represent workers in industrial relations matters.404 

Unions noted that low prosecution rates mean there is not an effective deterrent405 and that some 
industries and types of hazards receive almost no prosecution action by regulators. By way of 
example, they pointed to a lack of prosecutions in the healthcare and social assistance sector, 
which has the highest rate of serious workers’ compensation claims.406 They also supported more 
‘risk-based’ prosecutions, noting that most prosecutions that do occur are made in response to 
worker fatalities or injuries, while the goal of the WHS framework is instead to prevent death and 
injury. SA Unions were critical of the lack of prosecutions for psychological injury and noted only 5 
risk-based prosecutions occurred across 2020−2024 in SA.407 The Electrical Trades Union said 
that even in the construction industry, which has the highest rate of prosecutions, they still 
represent a response to a very small proportion of serious injuries.408 

  

 
402 Meeting with Queensland Office of the Work Health and Safety Prosecutor. See also WorkSafe ACT, Conduct of Work 
Health and Safety Prosecutions Review (WorkSafe ACT), WorkSafe ACT, 2022, pp 27–28. 
403 ACTU, Submission, p 25. 
404 ACTU, Submission, p 26. 
405 Safe Work Australia, Work Health and Safety Prosecutions Database [data set], accessed 24 April 2026. 
406 Safe Work Australia, Workers’ Compensation Database [data set], accessed 24 April 2026. 
407 SA Unions, Submission, p 9. 
408 Electrical Trades Union, Submission, pp 8–9. The union states that there were a total of 17,609 workers’ compensation 
claims for serious injury in 2023-2024 but just 124 prosecutions. 
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Unions suggest that low prosecutions rates are compounded by resourcing constraints that limit 
regulators’ capacity to prosecute WHS breaches. Regulators acknowledged that resourcing 
limitations restrict proactive compliance and enforcement activity, with smaller jurisdictions 
noting they are generally only able to pursue the strongest cases.409 

Unions contended that granting them the right to prosecute WHS offences would leverage their 
significant cross-industry expertise and access to workers to target interventions that drive WHS 
cultural and organisational change, improve compliance and strengthen workers’ involvement in 
WHS management.410 As well as having standing in criminal matters, SA Unions also supported 
the recommendation of the 2022 SA Review to provide standing to workers, families of injured 
workers, and employee associations to bring civil penalty proceedings for breaches of 
WHS duties.411 

Australian Industry Group and WorkSafe WA submitted that the decision to prosecute should be 
limited to statutory agencies bound to act in the public interest, rather than ‘the rights of one 
individual or interest group against another’.412 AIHS noted providing standing for prosecution to 
parties other than the WHS regulator, inspectors and the DPP could risk ‘vexatious litigation from 
unqualified representatives’.413 Industry also submitted that giving a range of parties standing for 
prosecution would upset the power balance between unions and businesses, creating more 
adversarial workplace dynamics where the model WHS laws intend for unions to have a ‘role of 
“assistance” in WHS matters’.414 Industry also expressed concern that unions could bring cases 
for minor breaches which may be disproportionate.415 While industry acknowledged unions have 
standing to represent workers in civil matters under the FW Act, they argued the objects of these 
legislative frameworks are different.416 

Discussion and recommendations 

The right for persons other than the State to bring private prosecutions is not a novel concept and has 
historical roots in the common law, which provides a general right to citizens to bring private 
prosecutions.417 In the case of WHS, that right is removed by the model WHS Act. The benefits and risks 
of granting private parties, specifically unions, the right to prosecute has been examined across 
multiple reviews over time, including during the initial development of the model WHS laws.418 Different 
reviews have come to different conclusions on the issue, and the 2008 National Review ultimately did 
not support the concept of private prosecution.419  

 
409 WorkSafe Tas, Consultation, September 2025. 
410 ACTU, Submission, p 26. 
411 SA Unions, Submission, Recommendation 1, p 14; J Merritt, Independent Review of SafeWork SA, SafeWork SA, 2022, 
Recommendation 39. 
412 WorkSafe WA, Submission, p 21. 
413 AIHS, Submission, p 16. 
414 Australian Business Industrial (Australian Business Lawyers & Advisors), Submission, p 8. 
415 Australian Business Industrial (Australian Business Lawyers & Advisors), Submission, p 16. 
416 Australian Business Industrial (Australian Business Lawyers & Advisors), Submission, p 16. 
417 The common law right to private prosecutions originates from England and is established in Australia under the Australian 
Courts Act 1828: see T Kirchengast, The victim in criminal law and justice, Palgrave Macmillan, London, 2006, Ch 2, Private 
prosecution. 
418 R Stewart-Crompton, S Mayman and B Sherriff, National Review into Model Occupational Health and Safety Laws: Second 
report, Department of Employment and Workplace Relations, 2009, paras 46.10−46.23. This Review noted divergent views on 
this issue across previous Australian OHS reviews, including J Rae and M Easson, Work, health and safety: an inquiry into 
occupational health and safety: Industry Commission, Report No. 47, Australian Government, 1995; C Maxwell, Occupational 
Health and Safety Act Review, Victorian Government, 2004; R Hooker, Final report: Review of the Occupational Health and 
Safety Act 1984 WA, WA Government, 2006. 
419 R Stewart-Crompton, S Mayman and B Sherriff, National Review into Model Occupational Health and Safety Laws: Second 
report, Department of Employment and Workplace Relations, 2009, paras 46.10-46.23. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.agd.sa.gov.au/industrial-relations/safework-sa/safework-sa-review
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.dewr.gov.au/workplace-relations-australia/resources/national-review-model-occupational-health-and-safety-laws-second-report
https://www.dewr.gov.au/workplace-relations-australia/resources/national-review-model-occupational-health-and-safety-laws-second-report
https://www.dewr.gov.au/workplace-relations-australia/resources/national-review-model-occupational-health-and-safety-laws-second-report
https://www.dewr.gov.au/workplace-relations-australia/resources/national-review-model-occupational-health-and-safety-laws-second-report


   

 

Final report 
Best Practice Review of the model WHS laws Compliance and enforcement | Page 77 of 201 

This Review has considered whether the grounds traditionally relied upon to limit prosecution rights 
continue to outweigh the benefits of private prosecution. This Review has considered this in the context 
of not only granting unions the right to prosecute but also providing the right to any person, consistent 
with the common law. 

Regulators’ capacity to prosecute matters is constrained. During consultation, unions and some 
regulators acknowledged that funding constraints hinder compliance and enforcement activities, 
including impacts on inspector capability and availability.420 Regulators in smaller jurisdictions advised 
they could not pursue proactive compliance and enforcement activities and are forced to be very 
selective with what matters they progress to prosecution. The ACTU noted incidences where regulators 
proceeded with prosecutions relating to serious incidents only after significant union and community 
advocacy.421 Earlier reviews, including the Occupational Health and Safety Act Review, envisaged that 
such constraints could be addressed through increased funding and strengthened compliance and 
enforcement capacity. In practice, this has not materialised to the extent hoped for, and the 
constraints have persisted. 

Ensuring effective deterrence is critical to the continued effectiveness of the model WHS laws. A 
harmonised approach is essential for ensuring that compliance and enforcement approaches are used 
consistently to respond to breaches of obligations and denial of rights; and that outcomes across 
Australia are comparable and fair. 

Progress in reducing fatality rates has slowed422 and serious injury and illness rates are increasing, as 
reflected in the growth of serious workers’ compensation claims, particularly psychological injury 
claims.423 This raises the question of whether existing enforcement settings continue to incentivise 
compliance, particularly where some duty holders may perceive investment in safety as affecting 
profitability424 and where the costs of injury and illness are overwhelmingly borne by workers, families 
and the broader community. Prosecution outcomes remain uneven across jurisdictions and industries, 
as reflected in the data at Appendix I. 

Of particular concern is that, despite the risk profiles in many industries, enforcement action remains 
very low. For example, the healthcare and social assistance industry employs more than 3 million 
workers and has the highest number of work-related injuries but saw only 4 successful prosecutions 
nationally in 2024.425 Pervasive industry hazards such as sexual harassment that disproportionately 
affect female or diverse workers426 are rarely prosecuted under WHS laws, perpetuating failures to 
systemically prevent the risk. In effect, prosecutions continue to focus on male-dominated work where 
there has been a fatality or a serious physical injury.427 

Providing standing to third parties for private prosecution has the potential to strengthen deterrence by 
operating as a supplementary enforcement mechanism where a regulator has chosen not to pursue 
prosecution for reasons such as resource constraints. 

  

 
420 HWSA, Consultation, September 2025. WorkSafe Tas, Consultation, September 2025. NT WorkSafe, Consultation, 
September 2025. Unions NT raised concerns about inspector salaries being a limiting factor for recruiting suitably qualified 
inspectors in industries where salaries are higher: MBA Qld, Consultation, September 2025. 
421 ACTU, Submission, pp 25–26. 
422 Safe Work Australia, Australian Work Health and Safety Strategy 2023–2033, Safe Work Australia, 2023, p 5. 
423 Safe Work Australia, Workers’ Compensation Database [data set], accessed 24 April 2026. 
424 P Drahos (ed) Regulatory theory: foundations and applications, ANU Press, Canberra, 2017. 
425 Safe Work Australia, WHS prosecutions, Dashboard, accessed 1 May 2026. 
426 R Cooper et al, Just another day in retail: Understanding and addressing workplace sexual harassment in the Australian 
retail industry, Australian National Research Organisation for Women’s Safety, 2024, p 96. 
427 Safe Work Australia, WHS prosecutions, Dashboard, accessed 1 May 2026. 
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Private prosecution by unions was previously a longstanding part of the WHS enforcement framework 
in NSW and the ACT428 prior to the model WHS laws being developed, without evidence that it 
compromised prosecutorial discretion or resulted in inappropriate or vexatious proceedings being 
brought.429 Unions initiated a small number of prosecutions under the (pre-model WHS laws) NSW 
framework, of which a number were successful. One prominent example is the Financial Services 
Union initiating prosecutions in the 2000s against major banks for failing to protect workers against the 
risks of persistent armed hold-ups, resulting in significant new investments in improved security 
measures.430 New Zealand has also long permitted private prosecutions by any person other than the 
regulator, with very few cases brought in recent years.431 The New Zealand regulator did not identify 
significant concerns arising from the operation of this right.432 

The risk of ‘frivolous’ proceedings is constrained by practical and institutional factors. Commencing 
and running a prosecution involves significant cost, time and evidentiary burden. In addition, the rules 
and structures of courts perform a critical gatekeeping role433 in determining whether proceedings 
should be initiated and ultimately succeed.434 

This Review considers that providing general standing for third parties to prosecute WHS offences 
would be consistent with the object of the model WHS Act, which provides that PCBUs, workers and 
their representatives each have a role to play in influencing and securing work health and safety 
outcomes. It is also consistent with the fact that the right to a safe and healthy workplace is recognised 
by ILO Members (including Australia) as one of the fundamental workplace rights alongside freedom of 
association and collective bargaining, elimination of forced and compulsory labour, abolition of child 
labour and elimination of workplace discrimination.435 All other workplace rights are able to be privately 
litigated. 

This conclusion also accords with the Robens model of self-regulation underpinning the WHS 
framework. The Robens approach is premised on shared responsibility between business and workers 
and on the recognition that compliance cannot be secured through a regulator’s inspection, 
compliance and enforcement activities alone. Regulators cannot be everywhere, and effective risk 
management depends on behaviours and decisions made within workplaces. A general right of 
standing to prosecute is consistent with this approach and gives practical effect to the idea that 
effective WHS outcomes rely on the participation of multiple actors. 

  

 
428 R Stewart-Crompton, S Mayman and B Sherriff, National Review into Model Occupational Health and Safety Laws: Second 
report, Department of Employment and Workplace Relations, Australian Government, 2009, p 419, Table 75. 
429 Previous NSW inquiries into the union right to prosecute prior to the model laws found no evidence of misuse. See NSW 
WorkCover Review, p 64; and Stein Inquiry, pp 127−128, as cited in R Stewart-Crompton, S Mayman and B Sherriff, National 
Review into Model Occupational Health and Safety Laws: Second report, Department of Employment and Workplace 
Relations, Australian Government, 2009, p 421. 
430 R Guthrie, and A Bunn, ‘Occupational health and safety in the banking industry’, Legal Issues in Business, 2009, 11:79: 
banks introduced control measures still in wide use today in response to cases, including bullet-resistant barriers, rising 
security screens, armed guards and anti-jump barriers. 
431 This Review could only find cases from as recent as 2015; and WorkSafe New Zealand indicated it was not aware of recent 
ones, although it does not keep track. 
432 Meeting with WorkSafe New Zealand, 8 April 2026. 
433 For example, in Thompson v R (Private Prosecution) [2007] NZAR 722 (HC) [24] the judge refused leave to commence a 
private prosecution in part because the question of whether charges should be laid became ‘inextricably woven’ with a 
proposal for payment for large sums of money to avoid the prosecution. 
434 For example, in Queensland, judges have discretionary powers to issue a justice’s summons or grant leave for private 
prosecutors to bring a criminal proceeding: Justices Act 1886 (Qld), s 53; Criminal Code Act 1899 (Qld), s 686. Defendants to 
private prosecutions can also bring applications before evidence is led for the magistrate to dismiss the proceeding if it an 
abuse of process, frivolous or vexatious: Justices Act 1886 (Qld), s 102C. 
435 ILO, Declaration on Fundamental Principles and Rights of Work and its Follow-up, adopted by the ILO, 86th session, Geneva, 
18 June 1998. 
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This Review therefore recommends providing standing for private prosecution of WHS criminal 
offences in circumstances where regulators have decided not to bring proceedings. This Review 
considers that the right should not just be limited to unions but also be made available to anyone, 
including workers, affected families and PCBUs. 

In doing so, the Review considers the development of effective safeguards are critical to ensure the 
integrity and consistency of prosecution approaches. This Review considers that a combination of the 
safeguards in the NSW and New Zealand models provide a sound basis for a model provision. Under 
the NSW model, registered organisations may bring proceedings only where the regulator has declined 
to prosecute, the organisation has consulted the regulator, and the matter concerns a member of the 
organisation, with prosecutions remaining subject to general prosecution guidelines and the DPP’s 
power to take over or discontinue proceedings.436 New Zealand, which provides the right to any person, 
has similar additional safeguards.437 

Given the concerns raised by industry representatives, this Review also considers there is merit in 
providing for a future review of any extended prosecution right. Such a right can only be effective if used 
appropriately and judiciously and in a manner that preserves the balance between the important 
objectives of cooperation and deterrence under the model WHS laws. Appropriate safeguards would 
also prevent vexatious or frivolous prosecutions. A future review should focus on how the right has 
operated in practice, including the nature and outcomes of cases brought and any impacts on 
enforcement. This approach would enable assessment of whether the concerns raised in this Review 
have materialised, reinforce expectations that the right is exercised appropriately, and ensure that any 
future reconsideration is informed by evidence. 

Compliance and enforcement – Recommendation 10 

Amend the model WHS Act to provide general standing for any person or organisation to prosecute WHS 
offences informed by the New South Wales (NSW) and New Zealand approaches, with a review of the 
provisions 3 years after their commencement across all jurisdictions. 

Civil penalty proceedings (Part 13, Division 7, ss 254–266, model WHS Act) 

Under the model WHS laws, a civil penalty regime applies in relation to right of entry under Part 7. 
Proceedings for a contravention of a WHS civil penalty provision may only be brought by the regulator or 
an inspector with the written authorisation of the regulator (either generally or in a particular case).438 
The prohibitions relate to both the conduct of WHS entry permit holders439 and persons at the 
workplace.440 A contravention of a WHS civil penalty provision is not an offence.441 

  

 
436 NSW Office of the Director of Public Prosecutions, Prosecution guidelines, NSW DPP, 2021, Ch 7. 
437 Health and Safety at Work Act 2015 (NZ), s 144. 
438 ACTU Submission, pp 25−27, Appendix 1, p 4. 
439 Model WHS Act, ss 123−126,128−129. 
440 Model WHS Act, ss 118(3), 143, 144(1), 145−146, 147(1)(b), 148(e), 149(1) and 150(c). 
441 Model WHS Act, s 257. 
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Recent legislative changes in both NSW442 and Queensland443 have expanded who can bring such 
proceedings. In NSW, registered unions can bring proceedings on behalf of a person affected by the 
contravention for any civil penalty proceeding.444 Courts may order a portion of any fine or penalty 
resulting from a civil proceeding be paid to the registered union.445 Queensland permits registered 
unions, entry permit holders or a person affected by a contravention to bring proceedings for some (but 
not all) WHS civil penalty provisions.446 

What we heard 

The ACTU has called for the NSW reforms to be implemented as national best practice.447 The 
Queensland Council of Unions supported the ACTU position to adopt the ‘more comprehensive’ 
NSW variation, noting the Queensland amendments largely establish standing for civil 
proceedings under the Queensland WHS Act that are functionally already available under the 
FW Act.448 

Industry warned against providing unions with rights to commence civil proceedings, citing 
concerns with ‘fundamentally shifting’ the power dynamic between unions and PCBUs and 
undermining the model framework’s legitimacy through potential misuse.449 

Discussion and recommendations 

This Review recommends providing unions with the ability to bring civil penalty proceedings, consistent 
with NSW’s amendments (see Appendix E, 5A). 

This includes standing to pursue a penalty against a PCBU that, without reasonable excuse, fails or 
refuses to comply with a request from an EPH to inspect and make copies of documents directly 
relevant to a suspected contravention.450 During consultation, this Review heard consistent concerns 
about the barriers EPHs face in exercising their workplace rights, including to obtain relevant 
documents from PCBUs. Both PCBUs and EPHs may access dispute resolution mechanisms 
concerning the exercise of entry rights.451 PCBUs may also pursue improper use of WHS EPH powers, 
should these occur, by applying to the relevant court or tribunal for a WHS entry permit to be 
revoked.452 Unions, however, currently lack an equivalent pathway when PCBUs obstruct or refuse EPH 
rights under the model Act. 

This Review considers that the NSW amendments are consistent with the object of the WHS Act to 
provide for fair and effective workplace representation.453 Courts are well placed to manage the risks 
raised by industry that unions may misuse these enforcement rights. 

  

 
442 Industrial Relations and Other Legislation Amendment (Workplace Protections) Act 2025 (NSW), s 260(c). 
443 Work Health and Safety and Other Legislation Amendment Act 2023 (Qld), ss 260(3) and (4). 
444 NSW WHS Act, s 260(c). Unions also have rights to bring proceedings in relation to contravention of a dispute settlement 
order, s 102E, as part of NSW’s dispute resolution framework. 
445 NSW WHS Act, ss 262(6). 
446 Qld WHS Act, s 260(4); the relevant provisions are Qld WHS Act, ss 126, 144(1), 145, 146, 147(1). 
447 ACTU, Submission, p 26. 
448 Queensland Council of Unions, Submission, p 32. 
449 Australian Business Industrial, Submission, p 4. 
450 Model WHS Act, s 118(2)(d), (3). 
451 Model WHS Act, ss141−142. 
452 Model WHS Act, s 138. 
453 Model WHS Act, s 3(1)(b). 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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Limitation periods (s 232, model WHS Act) 

Section 232 of the model WHS Act sets out the limitation periods for when proceedings for an offence 
may begin, which in the model WHS Act and in most jurisdictions is ‘within 2 years after the offence 
first comes to the notice of the regulator’.454 Proceedings for a Category 1 offence can be brought after 
the end of the applicable limitation period if fresh evidence is discovered and the court is satisfied that 
the evidence could not reasonably have been discovered within the limitation period.455 

What we heard 

Regulators, unions and affected family and injured worker representatives identified the current 
2-year limitation period for most offences as a barrier to the effective enforcement of the model 
WHS laws. WorkSafe ACT noted no criminal offence in their jurisdiction resulting in death is 
subject to a limitation period, other than under WHS law.456 Comcare suggested providing greater 
clarity on when the 2-year limitation commences, noting that the current definition is open to 
interpretation.457 Some family and injured worker representatives argued for removing the 2-year 
limitation period altogether, while others raised concerns that this could result in matters taking 
much longer to resolve.458 

Discussion and recommendations 

A recent NSW court decision459 highlighted the impact of the limitation period on prosecutions for 
occupational diseases and other injuries or illnesses, including asbestosis, silicosis and psychological 
harms, and has prompted several jurisdictions to amend their limitation provisions as follows: 

• In NSW and the ACT, a proceeding can be brought at the end of the limitation period with the 
court’s leave if it is in the ‘interests of justice’.460 

• In Queensland, a proceeding can be brought within 2 years of when the offence first comes to 
the attention of the prosecutor (rather than the regulator).461 

• In WA, a proceeding can be brought up to 6 months after the limitation period if the prosecutor 
commenced and discontinued, or decided not to commence, proceedings in the original 
2 years.462 

• In Victoria, the prosecutor can commence proceedings at any time with the DPP’s written 
authorisation.463 

  

 
454 Model WHS Act, s 232(1). 
455 Model WHS Act, s 232(2). 
456 Office of the Work Health and Safety Commissioner, Submission, p 20. 
457 Comcare, Submission, p 8. 
458 WA Family and Affected Workers, Consultation, December 2025. 
459 Prime Marble & Granite Pty Ltd v Safework NSW [2024] NSWCCA 105. 
460 NSW WHS Act, s 232(2)−(3) as amended by Industrial Relations and Other Legislation Amendment (Workplace Protections) 
Bill 2025 (NSW), Sch 3, cl 16. Note: this has not been enacted yet. 
461 Qld WHS Act, s 232(1)(a). 
462 WA WHS Act, s 232(4) and (5). 
463 Vic OHS Act, s 132(d). 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://legislation.nsw.gov.au/view/pdf/bill/99b66a96-5e80-411e-b1ca-7ffe0c871556
https://legislation.nsw.gov.au/view/pdf/bill/99b66a96-5e80-411e-b1ca-7ffe0c871556
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This Review considered each of these approaches in light of the objects of the model WHS Act and 
stakeholder views, balancing timely resolution for PCBUs and families with the public interest in 
thorough investigations.464 This Review notes that a longer limitation period may impact the feasibility 
of a prosecution due to practical constraints, including witness memory loss, investigator turnover and 
worker mobility. For this reason, this Review does not recommend removing or extending limitation 
periods, except in relation to industrial manslaughter and Category 1 offences. Removing the limitation 
period for these offences is consistent with the approaches in most jurisdictions465 and aligns with 
other duty-based safety schemes, including the Heavy Vehicle National Law and Rail Safety National 
Law. 

For all other offences, this Review recommends retaining the 2-year limitation but adopting Victoria’s 
approach of enabling the regulator to commence proceedings at any time with the written 
authorisation of the DPP (see Appendix E, 5B). 

Alternative verdicts 

Currently, the model WHS Act does not enable courts to consider alternative verdicts when 
prosecutions are brought. These ‘alternative verdicts’ allow courts, when they are not satisfied a PCBU 
is guilty of one offence (for example, industrial manslaughter) but are satisfied the PCBU is guilty of 
another offence (for example, a Category 1 or 2 offence – or ‘alternative offence’), to find the PCBU 
guilty of that alternative offence.466 Almost all jurisdictions allow for alternative verdicts to industrial 
manslaughter but with differing approaches to which category offences are available. Queensland467 

and WA468 have included the capacity to reach alternative verdicts for Category 1 prosecutions. WA also 
allows alternative verdicts for Category 2 offences.469 

What we heard 

The Queensland Council of Unions indicated support for the consideration of alternative 
verdicts,470 including their ability to safeguard against injustices and prevent inefficient use of the 
regulator’s and court resources when the evidence supports a finding that a breach of the WHS 
laws has occurred. 

Discussion and recommendations 

This Review considers the capacity for courts to deliver alternative verdicts fills a gap in the WHS 
criminal penalty regime and recommends they be allowed for industrial manslaughter, Category 1 and 
Category 2 offences (see Appendix E, 5C). As part of implementing this recommendation, 
consideration should be given to the Commonwealth, WA, NSW and Queensland approaches, 
including providing for an express statement that no limitation period should apply for an alternative 
verdict.471 

  

 
464 Senate Education and Employment References Committee, They never came home – The framework surrounding the 
prevention, investigation and prosecution of industrial deaths in Australia, Australian Government, 2018, [5.86]. 
465 Cth WHS Act, s 232(2A); ACT WHS Act, s 232(3); Qld WHS Act, s 232(3); SA WHS Act; s 232(3); Tas WHS Act, s 232(3); WA 
WHS Act, s 232(1). 
466 Comcare, Regulatory guide – Prosecutions, Comcare, 2026, accessed 30 April 2026. 
467 Qld WHS Act, s 233A. 
468 WA WHS Act, s 31(4). 
469 WA WHS Act, s 32(2). 
470 Queensland Council of Unions, Consultation, September 2025. 
471 Cth WHS Act, s 30A(5); WA WHS Act, s 232(6); NSW WHS Act, s 34F(2); Qld WHS Act, s 34E(2). 

https://www.comcare.gov.au/scheme-legislation/whs-act/regulatory-guides/prosecutions#fn3
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Insurance and indemnity 

Following a recommendation by the 2018 National Review, the model WHS Act was amended to 
prohibit the taking out of insurance or indemnity for WHS fines.472 However, that prohibition does not 
extend to preventing PCBUs from taking out insurance or indemnity against legal costs for related 
proceedings. Penalties are sometimes small relative to the legal fees incurred defending cases, 
potentially reducing the deterrent effect from bringing a prosecution. 

What we heard 

The AIHS noted that, at the time of the 2018 National Review’s insurance reforms, it foresaw this 
potential loophole and raised concerns that it would undermine the changes,473 while industry 
representatives argued that the ability to have insurance for WHS penalties should be reinstated 
for officers.474 

Discussion and recommendations 

This Review recommends the model WHS Act be amended to prohibit a contract of insurance or other 
arrangement under which the person or another person is covered for legal costs associated with a 
WHS prosecution or proceeding. This is consistent with the intent of the previous insurance reforms to 
make WHS penalties stick and prevent them from being seen as just another cost of doing business.475 
This approach is also consistent with recent reforms prohibiting companies from indemnifying 
directors against penalties under the Australian Consumer Law and from any legal cost incurred in 
defending an action where a director is found to be liable.476  

Compliance and enforcement – Recommendation 11 

Amend the model WHS Act to ensure that a contract of insurance or grant of indemnity cannot be used to 
cover the legal fees of a person subject to a WHS prosecution. 

Non-disclosure agreements 

What we heard 

Regulators and WHS advocates told this Review that non-disclosure agreements (NDAs) are 
being used to impede WHS investigations, limit information-sharing and undermine compliance 
and enforcement activities.477 

Discussion and recommendations 

While NDAs cannot lawfully displace statutory WHS obligations, this Review notes they appear 
nevertheless to be discouraging reporting of WHS risks and cooperation with regulators’ investigations 
in practice.  

 
472 Model WHS Act, s 272A. 
473 AIHS, Submission, p 11. 
474 Australian Institute of Company Directors, Submission, pp 6–7. 
475 Safe Work Australia, Review of the model Work Health and Safety laws: Final report, Safe Work Australia, 2018, 
Recommendation 26. 
476 Australian Consumer Law, Australian Competition and Consumer Act 2010 (Cth), Sch 2, s 229. 
477 WorkSafe WA (Bunbury), Consultation, September 2025; Working Women’s Centre NT, Consultation, September 2025. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.safeworkaustralia.gov.au/system/files/documents/1902/review_of_the_model_whs_laws_final_report_0.pdf
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This Review therefore recommends limiting the use of NDAs that prevent a worker from raising WHS 
concerns, making complaints to WHS regulators or participating in WHS investigations, with 
amendments to be informed by Victorian reforms under the Restricting Non-disclosure Agreements 
(Sexual Harassment at Work) Act 2025 (Vic). Those reforms require specific preconditions to be met 
before a workplace NDA can be entered into, including safeguards against pressure or influence. 

Compliance and enforcement – Recommendation 12 

Amend the model WHS Act to impose limits on the use of non-disclosure agreements where WHS rights 
and obligations under the model WHS Act might be compromised, drawing on the Restricting Non-
disclosure Agreements (Sexual Harassment at Work) Act 2025 (Vic). 

Infringement notices 

The model WHS Act provides for the issuing of infringement notices and includes a jurisdictional note 
to allow jurisdictions to establish their own infringement scheme within local arrangements.478 This has 
led to variations across the country, including in the provisions to which infringements apply and the 
associated penalty amounts.479 

What we heard 

This Review heard broad support for harmonising infringement notice provisions. Some regulators 
supported the NSW approach of prescribing a broad range of offences for infringement notices as 
best practice.480 Some unions supported increased use of infringement notices by regulators to 
ensure clear breaches are penalised quickly and visibly.481 

Discussion and recommendations 

Infringement notices are an important tool in the WHS compliance ‘toolbox’. They can improve 
timeliness in responding to WHS risks and reduce reliance on full investigation or prosecutions for 
clear contraventions. 

Noting the discussion and recommendations in Chapter 1.3 − Harmonisation in the approach to 
compliance and enforcement − on the need for greater harmonisation in compliance and enforcement, 
this Review recommends developing a harmonised model framework for infringement notice schemes. 
A jurisdictional note can provide the scope for the schemes to interact with local jurisdictional laws. 

In considering the harmonised scheme’s scope, the benefits of infringement notices must be balanced 
against their practical implications. Extending notices beyond highly prescriptive, objective offences 
increases the likelihood of contestation, requiring regulators to establish facts in proceedings that can 
resemble trials of substantive offences, with associated resource impacts.482 Therefore, this Review 
agrees with Australian Industry Group, which indicated that the role of infringement notices should be 
clearly set out within the broader compliance and enforcement framework; and their use should be 
aligned with objectively ascertainable strict liability offences, supported by clear national direction in 
the NCEP.483  

 
478 Model WHS Act, Appendix, Jurisdictional Notes, p 238. 
479 Safe Work Australia, Maximum monetary penalties comparison table, Safe Work Australia website, 2025, accessed 
5 May 2026. 
480 HWSA, Consultation, September 2025; WorkSafe Tas, Consultation, September 2025. 
481 New South Wales Nurses and Midwives Association, Submission, p 16. 
482 WorkSafe WA, Submission, p 24. 
483 Australian Industry Group, Submission, p 13. 

https://www.legislation.vic.gov.au/as-made/acts/restricting-non-disclosure-agreements-sexual-harassment-work-act-2025
https://www.legislation.vic.gov.au/as-made/acts/restricting-non-disclosure-agreements-sexual-harassment-work-act-2025
https://www.safeworkaustralia.gov.au/doc/maximum-monetary-penalties-comparison-table
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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It is proposed the model WHS Act could include a provision which identifies the types of offences to 
which infringement notices apply; review and withdrawal arrangements; and mechanisms for the 
enforcement and recovery of unpaid notices. Complementing this work, the Review recommends that 
a review of the types of offences to which civil penalty offences apply should also be undertaken.  

Compliance and enforcement – Recommendation 13 

Develop a nationally consistent approach to infringement notice schemes as part of a larger project to 
consider which provisions of the model WHS laws should attract infringement penalties and which 
should attract civil penalties. 

Technical amendments 

This Review recommends that a small number of targeted, technical amendments, drawing on 
established WA variations, be made to the model WHS Act (See Appendix E, 5D and 5E). One proposed 
amendment requires a person to notify the regulator once they comply with an improvement notice 
(drawing on WA WHS Act, section 193). Another provides the court with discretion to admit evidence if 
it is satisfied the benefit outweighs the harm, in circumstances where errors of law have been made 
(drawing on WA WHS Act, section 232A). This Review notes this amendment will require further 
consideration and drafting to ensure it does not routinely excuse unlawful conduct but, rather, meets 
the intention of not excluding evidence with probative value due to relatively minor procedural errors. 
These recommended amendments seek to improve clarity, consistency and administrative workability 
without altering substantive compliance and enforcement powers. 

4.4 Offences and penalties (Part 13, ss 230–267, model WHS Act) 

Industrial manslaughter 

The model WHS Act was amended in 2023 to include a jurisdictional note allowing jurisdictions to 
create or retain individual industrial manslaughter provisions.484 The jurisdictional note was used 
because many jurisdictions had already introduced industrial manslaughter offences or had 
committed to doing so.485 All jurisdictions now have an industrial manslaughter offence but with 
inconsistent elements, including duty holders subject to the offence486 and maximum penalties.487 

 
484 Work Health and Safety Legislation Amendment (Offences and Penalties) 2023 (Cth), Sch 2; model WHS Act, Appendix, 
Jurisdictional Notes, p 233. 
485 Meetings of Work Health and Safety Ministers Communiqués, Meeting of Ministers – 28 February 2023 [departmental 
document], Department of Employment and Workplace Relations, Australian Government, accessed 29 July 2025. It is noted 
that jurisdictional notes should ordinarily only be used to facilitate model WHS law provisions operating within other state and 
territory legislative frameworks, such as criminal law frameworks. 
486 For example, all the jurisdictions other than Queensland apply the same definition of ‘officer’ for industrial manslaughter 
offences as that which applies for all other offences under the WHS legislation. See Queensland WHS Act, s 34D. 
487 Victoria and NSW’s newest industrial manslaughter offence will carry the highest maximum penalties of all jurisdictions, 
with a $20 million fine for body corporates and 25 years imprisonment for individual offenders. Vic OHS Act, s 39G(1); 
NSW WHS Act, s 34C as amended by Work Health and Safety Amendment (Industrial Manslaughter) Act 2024 (NSW), Sch 1, 
cl 2. The Commonwealth also has a 25 years’ imprisonment penalty but, along with Tasmania, South Australia and ACT, has 
adopted the model WHS law penalty, without indexation, of $18 million for a body corporate: Tas WHS Act, s 29C; SA WHS 
Act, s 30A(1)(b); ACT WHS Act, Sch 4, Cth WHS Act, s 30A(1)(b); model WHS Act, Appendix Jurisdiction Notes, p 205. 

https://www.dewr.gov.au/work-health-and-safety/resources/work-health-and-safety-ministers-meeting-28-february-2023
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What we heard 

Industry representatives consistently highlighted industrial manslaughter provisions as an 
example of the arbitrary nature of jurisdictional variations that can occur when the national 
process is not followed.488 In this context, the variations in industrial manslaughter provisions 
represent a lost opportunity for a consistent deterrent within the model WHS framework, directed 
at the most serious safety failures. 

Discussion and recommendations 

To date, jurisdictional industrial manslaughter provisions remain relatively untested across the 
jurisdictions. Only Queensland and Victoria have recorded successful industrial manslaughter 
prosecutions, all involving small to medium-sized businesses.489 Of those matters, only one has been 
contested, meaning the resulting judgments provide limited guidance on the broader application of the 
offences. It is therefore too early to recommend a specific model provision based on any one 
jurisdiction. There is merit in monitoring the operation of industrial manslaughter provisions, with a 
view to re-examining a model industrial manslaughter offence after an appropriate body of case law 
emerges. 

This Review notes this aligns with the draft report of the statutory review of the amendments made in 
the Closing Loopholes Acts,490 which recommended the Commonwealth evaluate the industrial 
manslaughter offence’s impact on deterrence, workplace culture and prevention of workplace 
fatalities.491 If implemented, this evaluation would provide useful data to further inform this work. This 
Review also notes specific ‘objects’ accompany the industrial manslaughter provisions in Victoria and 
Tasmania, including to prevent work-related deaths, and reflect the severity of conduct that places life 
at risk through work and the workplace.492 Courts have previously considered these objects in 
determining an appeal by the DPP against the adequacy of a sentence.493 Any future reforms to 
industrial manslaughter provisions could consider the benefit of including an object provision to clarify 
that the principal sentencing purpose for industrial manslaughter is general deterrence. 

Variations in penalties (Schedule 4, model WHS Act) 

The model WHS Act was amended in 2023 to include a tiered system of maximum 
penalties.494 However, only the ACT and the Commonwealth have implemented the changes in full.495 
NSW has amended its Act to increase penalties but did not introduce the tiered system or remove the 
use of penalty units.496 These variations persist despite agreement by WHS ministers to reforms more 
than 2 years ago and continue to undermine the consistency of the WHS legal framework.497 

 
488 For example, Australian Institute of Company Directors, Submission, p 3; MBA, Submission, p 26; Water Services 
Association of Australia, Submission, p 5. 
489 R v Brisbane Auto Recycling Pty Ltd & Ors [2020] QDC 113; unreported decision in the Queensland District Court, 2024; R v 
Jeffrey Owen [2022] QDCSR 168; Director of Public Prosecutions v LH Holding Management Pty Ltd (2025) 77 VR 377. 
490 Fair Work Legislation Amendment (Closing Loopholes) Act 2023 (Cth); Fair Work Legislation Amendment (Closing 
Loopholes No. 2) Act 2024 (Cth); Fair Work Amendment (Paid Family and Domestic Violence Leave) Act 2022 (Cth). 
491 S Booth, Closing loopholes: An independent statutory review: Draft report, Department of Employment and Workplace 
Relations, Australian Government, 2026. 
492 Occupational Health and Safety Act 2004 (Vic), s 39G; Tas WHS Act, s 29A. 
493 Director of Public Prosecutions (Vic) v LH Holding Management Pty Ltd (2025) 199 77 VR 377, p 66. 
494 Model WHS Act, Sch 4.  
495 Cth WHS Act, Sch 4, as amended by Fair Work Legislation Amendment (Closing Loopholes) Act 2023 (Cth), sch 4A, Part 6, 
Div 11, s 72; ACT WHS Act, Sch 4, as amended by Workplace Legislation Amendment Act 2024 (ACT), Part 4, s 26.  
496 See Work Health and Safety Amendment Act 2023 No 34 (NSW). 
497 Department of Employment and Workplace Relations, Work Health and Safety Ministers' Meeting − 20 May 2021, 
communique, Department of Employment and Workplace Relations, Australian Government, 2021, accessed 22 May 2026. 
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https://www.dewr.gov.au/work-health-and-safety/resources/work-health-and-safety-ministers-meeting-20-may-2021
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Given Safe Work Australia Members have already considered and agreed to a national approach, this 
Review makes no further recommendation on this issue. However, jurisdictions are strongly 
encouraged to implement the agreed penalty reforms to restore consistency and reinforce the 
harmonisation objective. 

Sentencing for offences (Part 13, Division 2, ss 234–242, model WHS Act) 

The model WHS Act provides a range of sentencing options if a court convicts a person of an offence 
against the model WHS laws.498 The court can impose a range of alternative sentencing orders in 
addition to monetary penalties, including adverse publicity orders, restoration orders, WHS project 
orders, court-ordered WHS undertakings and training orders.499 Sentencing is subject to the law, 
practices and procedures in each of the jurisdictions that have implemented the model WHS laws. 
Courts also consider case law relevant to the legislation and circumstances of the case. 

What we heard 

Both the AIHS and MBA called for sentencing guidelines.500 In its submission, the AIHS supported 
the greater use of non-monetary sentencing options, pointing to Victorian Law Reform 
Commission and VSAC frameworks that explicitly endorse remedial and non-monetary 
sentencing orders.501 

Discussion and recommendations 

There are longstanding concerns about the adequacy and consistency of sentencing outcomes for 
WHS offences. Adequate and consistent sentencing outcomes are crucial to meeting the object of the 
model WHS Act.502 Multiple reviews, including the 2018 National Review and most recent VSAC Report, 
found sentencing approaches have consistently fallen short of achieving proportionate punishment, 
meaningful deterrence and effective use of non-monetary sentencing options.503 

In relation to sentencing guidelines, the feasibility of both binding and non-binding guidelines was 
previously considered by Safe Work Australia Members in 2022. However, it did not progress due to 
perceived constitutional risks, jurisdictional legislative differences and practical implementation 
challenges. There are many jurisdictional differences between general criminal procedure and 
sentencing frameworks, their practical application and overarching sentencing principles.504  
Non-binding sentencing guidelines remain an option but would rely on significant commitment from all 
jurisdictions. 

  

 
498 Model WHS Act, Part 13, Div 2. 
499 Model WHS Act, Part 13, Div 2; model WHS Act, ss 235–239, 241. 
500 AIHS, Submission, p 11, MBA, Submission, p 23. 
501 AIHS, Submission, p 10. 
502 Particularly ss 3(1)(e) and 3(1)(h). 
503 R Stewart-Crompton, S Mayman and B Sherriff, National Review into Model Occupational Health and Safety Laws: First 
report, Department of Employment and Workplace Relations, Australian Government, 2008, pp 129, 139, 148–149; Senate 
Education and Employment References Committee, They never came home – The framework surrounding the prevention, 
investigation and prosecution of industrial deaths in Australia, Australian Government, 2018, p 70; Safe Work Australia, Review 
of the model Work Health and Safety laws: Final report, 2018, pp 127–128; Sentencing Advisory Council, Sentencing 
occupational health and safety offences in Victoria: Report and recommendations, Victorian Government, 2025, pp 51–52. 
504 For example, in Queensland, the court imposes sentence for a breach of the WHS Act in that jurisdiction in accordance 
with the Penalties and Sentences Act 1992 (Qld) and in South Australia in accordance with the Sentencing Act 2017 (SA). 
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https://www.sentencingcouncil.vic.gov.au/publications/sentencing-occupational-health-and-safety-offences-in-victoria-report-and-recommendations
https://www.sentencingcouncil.vic.gov.au/publications/sentencing-occupational-health-and-safety-offences-in-victoria-report-and-recommendations
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In the short term, this Review has instead identified that non-monetary penalty orders should be 
encouraged and should complement the use of monetary penalties. The VSAC Report considered the 
use of non-monetary penalties in the Victorian context, finding that these types of orders are 
underutilised in Victoria,505 due to the cost to regulators of monitoring compliance with orders and the 
limitation on this cost not exceeding the maximum fine amount.506 Based on available case law and 
jurisdictional data, it is also likely non-monetary orders are underused across other jurisdictions.507 

The VSAC Report made a number of recommendations (4−6) to enhance the use of non-monetary 
penalties specific to Victoria’s legislation, which provide a useful basis for reviewing the operation of 
non-monetary order provisions in the model WHS Act.508 In Recommendation 6, it proposed measures 
to encourage prosecutors to seek adverse publicity orders. In Recommendations 4 and 5, it also 
proposed amendments to make court undertakings (on health and safety) more versatile and 
effective.509 A revised NCEP could help guide and support regulators and prosecutorial agencies to 
apply a consistent national approach to non-monetary orders, including by providing guidance on how 
to frame the attached conditions for courts. 

The VSAC Report also made recommendations relating to restorative justice which seek to enhance 
procedural fairness and enable affected persons in WHS cases to have greater participation in 
sentencing processes (see Recommendations 1, 2 and 3). This includes Recommendation 1, enabling 
those impacted by WHS offences to make victim impact statements to inform the sentencing court; 

and Recommendations 2 and 3, allowing affected persons in WHS cases to participate in restorative 
justice conferences in WHS criminal proceedings, with an appropriate framework to govern those 
processes and evaluation to ensure they operate effectively.510 

Safe Work Australia Members have agreed to do further work to assess the applicability of 
Recommendations 1 to 6 of the VSAC Report to the model WHS laws. This would include considering 
opportunities for harmonisation given general criminal procedure and sentencing frameworks are not 
uniform across jurisdictions. 

  

 
505 Sentencing Advisory Council, Sentencing occupational health and safety offences in Victoria: Report and 
recommendations, Victorian Government, 2025, paras 3.63, 3.114, 3.237, 4.23, 5.22, pp 58, 79, 125 and 150. 
506 Sentencing Advisory Council, Sentencing occupational health and safety offences in Victoria: Report and 
recommendations, Victorian Government, 2025, pp 58–64. 
507 This Review identified a small sample of jurisdictions that had data available on use of non-monetary penalties, indicating 
limited use of non-monetary orders in some jurisdictions. 
508 Sentencing Advisory Council, Sentencing occupational health and safety offences in Victoria: Report and 
recommendations, Victorian Government, 2025, Recommendations 4–6. 
509 Sentencing Advisory Council, Sentencing occupational health and safety offences in Victoria: Report and 
recommendations, Victorian Government, 2025, para 3.1-3.117. 
510 Sentencing Advisory Council, Sentencing occupational health and safety offences in Victoria: Report and 
recommendations, Victorian Government, 2025, Recommendations 1, 2 and 3, para 2.1-2.51. 
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https://www.sentencingcouncil.vic.gov.au/publications/sentencing-occupational-health-and-safety-offences-in-victoria-report-and-recommendations
https://www.sentencingcouncil.vic.gov.au/publications/sentencing-occupational-health-and-safety-offences-in-victoria-report-and-recommendations
https://www.sentencingcouncil.vic.gov.au/publications/sentencing-occupational-health-and-safety-offences-in-victoria-report-and-recommendations
https://www.sentencingcouncil.vic.gov.au/publications/sentencing-occupational-health-and-safety-offences-in-victoria-report-and-recommendations
https://www.sentencingcouncil.vic.gov.au/publications/sentencing-occupational-health-and-safety-offences-in-victoria-report-and-recommendations
https://www.sentencingcouncil.vic.gov.au/publications/sentencing-occupational-health-and-safety-offences-in-victoria-report-and-recommendations
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Penalties for large body corporates (Schedule 4, model WHS Act) 

Penalties under the model WHS Act for corporations currently range from a maximum of $795,000 for 
Category 3 offences to $20,441,000 for industrial manslaughter.511 In practice, penalties handed down 
by courts have not approached the maximums provided in the model WHS Act and Victoria’s OHS 
Act.512 The average monetary penalty for a WHS offence prosecution in Australia is currently 
$122,920,513 and the highest monetary penalty ever awarded by a court for a WHS offence was 
$3,600,000.514 

What we heard 

This Review heard support for increasing penalties for large body corporates. The AIHS argued 
that current WHS penalties can represent a ‘negligible’ cost of doing business for large 
corporations, strongly limiting their deterrent effect. It questioned whether existing penalty 
settings adequately reflect corporate scale and capacity.515 Conversely, MEA said penalty 
frameworks should be proportionate for small businesses, ensuring sums act as a deterrent 
without entirely eroding a business’s viability.516 MEA reasoned that determining penalties without 
considering businesses’ relative sizes would only encourage safety cost-cutting and create an 
unfair competitive advantage for large businesses, which have greater resources to defend or, 
when unsuccessful, absorb penalties.517 

Discussion and recommendations 

For very large body corporates, existing monetary penalties representing a marginal cost to the 
business may not encourage board-level prioritisation of managing WHS risks. From 2018−19 to 
2023−24, there were approximately 2,164 corporate groups in Australia with turnover above 
$250 million that collectively generated $3.1 trillion in income.518 Penalties under the model WHS Act 
must be sufficient to operate as an effective deterrent, and consideration by this Review indicates there 
is merit in exploring alternative penalty models for large body corporates that would overcome the 
diminishing deterrent effect of current WHS penalties at scale. 

Reviewing offence and penalty settings under the WHS Act provides an opportunity to strengthen 
compliance incentives for larger PCBUs, particularly at senior decision-making levels. Boards of large 
organisations balance a range of legal and commercial duties, and existing penalty settings may not 
provide sufficiently strong market signals to elevate the management of WHS risks alongside many 
other competing priorities. Recalibrating penalties would help ensure they remain proportionate, 
credible and capable of influencing corporate behaviour, consistent with approaches adopted in other 
Commonwealth regulatory regimes for entities with substantial resources and turnover. For example, 
the Australian Government recently amended civil penalty regimes in the Competition and Consumer 
Act 2010 (Cth), Privacy Act 1988 (Cth) and the FW Act to respond to similar problems.   

 
511 Similarly in Victoria, under the Occupational Health and Safety Act 2004 (Vic), the maximum penalty is 100,000 penalty 
units, which at 1 July 2026 equates to $20.91 million. 
512 In Victoria, under the Occupational Health and Safety Act 2004 (Vic), the maximum penalty is 100,000 penalty units, which 
at 1 July 2026 equates to $20.91 million. 
513 Safe Work Australia, Work Health and Safety Prosecutions Database [data set], accessed 24 April 2026. 
514 See Office of the Work Health and Safety Prosecutor, Court reports: Ardent Leisure Limited fined $3.6 million over 
Dreamworld fatalities, Office of the Work Health and Safety Prosecutor website, n.d., accessed 1 May 2026. However, the 
Dreamworld case involved the deaths of 3 people. In June 2026, the Victorian Supreme Court issued a $3.4 million fine for the 
workplace manslaughter of one man: see DPP v Risham Nominees Pty Ltd [2026] VSC 412 (25 June 2026). 
515 AIHS, Submission, p 11. 
516 Master Electricians Australia, Submission, p 10. 
517 Master Electricians Australia, Submission, p 10. 
518 Australian Tax Office, Demographics of large corporate groups, October 2025, accessed 15 April 2026. 

https://data.safeworkaustralia.gov.au/interactive-data/topic/whs-prosecutions
https://www.owhsp.qld.gov.au/court-report/ardent-leisure-limited-fined-36-million-over-dreamworld-fatalities
https://www.owhsp.qld.gov.au/court-report/ardent-leisure-limited-fined-36-million-over-dreamworld-fatalities
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.ato.gov.au/about-ato/learn-about-tax-and-the-ato/tax-and-corporate-australia/we-have-confidence-in-the-tax-compliance-of-large-corporate-groups/demographics-of-large-corporate-groups
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As an indicative example only, the recently introduced civil penalty provisions for a body corporate in 
the Privacy Act include: 

• an amount not exceeding the greater of $50,000,000 
• 3 times the value of the benefit obtained that is reasonably attributable to the relevant conduct 
• if the court cannot determine the value of the benefit, 30% of the body corporate’s adjusted 

turnover during the breach period. 

This more flexible approach to penalties gives courts more latitude to determine appropriate penalties 
for PCBUs of different sizes. Safe Work Australia Members have agreed to do further work to determine 
the most appropriate penalties for WHS offences, with a view to revising the model penalty provisions, 
drawing on the approach taken in these Commonwealth civil penalty regimes. 

4.5 Confidentiality of information (Part 14, Division 1, s 271, 
model WHS Act) 

Section 271 (Confidentiality of information) of the model WHS Act seeks to protect information 
acquired during the exercise of any power or function under the model WHS Act to ensure the integrity 
of investigations and personal privacy, while allowing disclosure in specific circumstances.519 
Following the 2018 National Review, section 271A was introduced to clarify how WHS regulators can 
use and share information with other regulators or agencies.520 

What we heard 

Unions, and those affected by work-related fatalities and injuries, consistently advocated for 
regulators to have more powers to disclose information to them. Family members shared 
experiences of being kept in the dark for years about the circumstances surrounding a work-
related fatality521 and their frustration at having to ‘navigate complex and fragmented systems’ 
without support.522 Their grief was often exacerbated by limited access to timely information and 
the asymmetric power imbalances between them, regulators, courts and businesses during the 
investigation and litigation processes.523 

Unions also sought improved access to information relating to inspections and investigations. 
The ACTU supported NSW amendments that enable regulators to disclose information to unions, 
employer organisations or HSRs where inspections or investigations arise from matters raised by 
those parties.524 Industry generally did not support expanding information sharing with unions, 
expressing concern about potential misuse of this information.525 MEA suggested disclosure be 
subject to a public interest criterion specifying what information may be shared.526 

  

 
519 Noting that s 148 provides the obligations on EPH regarding use and disclosure of information/documents obtained during 
workplace entry. 
520 Model WHS Act, s 271A. 
521 Safe Work Australia, Best Practice Review of the model Work Health and Safety laws: Consultation summary, Safe Work 
Australia, 2026; Victorian Incidents Consultative Committee, Consultation, December 2025. 
522 Kay Catanzariti, Submission, p 1. 
523 WA Family and Affected Workers, Consultation, December 2025. 
524 R McDougall KC, Independent Review of SafeWork NSW, SafeWork NSW, 2023, pp 119–120; NSW WHS Act, s 271(c1). 
525 Australian Industry Group, Submission, pp 25–26. 
526 Master Electricians Australia, Submission, pp 25–26. 

https://www.safeworkaustralia.gov.au/doc/best-practice-review-consultation-summary
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.safework.nsw.gov.au/__data/assets/pdf_file/0005/1285772/The-Independent-Review-of-SafeWork-NSW.pdf
https://legislation.nsw.gov.au/view/html/inforce/current/act-2011-010#sec.271
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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Regulators were also cautious, emphasising the need to protect privacy and the integrity of 
investigations.527 However, SafeWork SA noted that their section 271A was more effective and 
less frustrating for families, who would otherwise rely on freedom of information processes.528 
Comcare noted that HSRs can have access to relevant inspector reports where that report has 
been provided to the PCBU but did not consider the current legislative framework should extend 
to broader information sharing.529 

Some regulators identified section 271 as a barrier to information sharing and effective 
compliance and enforcement responses. The WorkSafe ACT Commissioner noted that it 
restricted the information inspectors can provide to law enforcement agencies if they uncover 
other potential criminal offences in the course of their work.530 SafeWork NSW raised the 
difficulties of addressing licensing and competent person issues in relation to the inspection and 
certification of amusement devices, noting the practical limitations of revoking licenses that have 
been issued by other jurisdictions.531 

Discussion and recommendations 

The 2023 NSW Review, 2022 SA Review and 2018 They Never Came Home Report each identified the 
importance of improved information sharing with affected workers and families, emphasising how a 
lack of information can compound grief and re-traumatisation.532 Likewise, research shows families’ 
unanswered questions years after fatal work incidents complicate the grieving process.533 This Review 
considers that affected families have the greatest need of any party to know what happened to their 
loved ones. Under-sharing can be as harmful as over-sharing, and it was sometimes felt that regulators 
were overly restrictive when applying their legitimate discretion to prevent disclosures that could 
prejudice an ongoing investigation or prosecution. 

This Review recommends amending the model WHS Act in line with the approach adopted by SA 
following the 2022 SA Review, which balances the need to ensure persons affected by work-related 
incidents are kept informed about actions and activities taken in response to an incident and the need 
to preserve the integrity of an investigation (see Appendix E, 6A). SA’s variation provides regulators 
discretion to consider and determine what information is appropriate to be released to injured workers 
or families of deceased or seriously injured workers. The regulator may also disclose information to 
other interested parties with a direct connection to the incident if the regulator believes that disclosure 
would assist in enforcing or administering the Act. 

A number of jurisdictions have established specialised services for family members. This includes 
family liaison officers in some jurisdictions and grief support services providing tailored counselling; 
peer support; and assistance to access entitlements, exercise rights and navigate legal and related 
processes.534 While acknowledging the ongoing work of jurisdictions, this Review suggests further 
consideration should be given to improving supports for families affected by a work-related fatality.  

 
527 Comcare, Submission, p 7; WorkSafe WA, Consultation, March 2026. 
528 SafeWork SA, Consultation, September 2025. 
529 Comcare, Submission, p 7. 
530 Office of the ACT WHS Commissioner, Submission, p 15. 
531 HWSA, Consultation, September 2025. 
532 R McDougall KC, Independent Review of SafeWork NSW, SafeWork NSW, 2023, pp 119–120. J Merritt, Independent Review 
of SafeWork SA, SafeWork SA, 2022, p 27. Senate Education and Employment References Committee, They never came home 
– The framework surrounding the prevention, investigation and prosecution of industrial deaths in Australia, Australian 
Government, 2018, Ch 6. 
533 M Ngo, L R Matthew, M Quinlan and P Bohle, ‘Information needs of bereaved families following fatal work incidents’, Death 
Studies, 2020, 44(8): 478–489. 
534 For further information, see Uniting Church, Griefwork: healing work-related harm, Uniting Church website, n.d., accessed 
29 April 2026. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.safework.nsw.gov.au/__data/assets/pdf_file/0005/1285772/The-Independent-Review-of-SafeWork-NSW.pdf
https://www.agd.sa.gov.au/industrial-relations/safework-sa/safework-sa-review
https://www.agd.sa.gov.au/industrial-relations/safework-sa/safework-sa-review
https://www.unitingvictas.org.au/services/mental-health/griefwork/
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This Review also recommends section 271 should be amended to enable HSRs, unions and employer 
organisations to access information about matters they have raised with the regulator (see 
Appendix E, 6B). This is consistent with the approach of NSW535 and the 2022 SA Review.536 This Review 
considers the approach is consistent with the object of the WHS Act, specifically in relation to 
encouraging unions and employer organisations to take a constructive role in promoting improvements 
to WHS practices and ensuring appropriate scrutiny and review of actions.537 While acknowledging 
industry concerns, this Review considers the potential for possible misuse should not prejudice the 
ability of unions, HSRs and employer organisations to be provided with information about actions taken 
by the regulator in response to issues they raised. In implementing this recommendation, section 271 
should also be amended to enable disclosure of compliance notices already required to be displayed 
in a prominent place under section 210538 and to adopt the safeguards in the NSW WHS Act, including 
limiting disclosure where it may be prejudicial to an ongoing investigation, prosecution or exercise of 
other compliance powers.539 

Improved information and evidence sharing between jurisdictions would support more effective 
compliance and enforcement activities. This Review recommends adopting sections 271AA and 271AB 
of the NSW WHS Act, which enable the regulator to enter an information-sharing arrangement with 
relevant agencies, including law enforcement bodies, regulatory agencies and other government 
agencies (see Appendix E, 6C). This streamlined approach, with appropriate safeguards, would allow 
regulators to more fully carry out their functions in relation to engaging, promoting and coordinating the 
sharing of information to achieve the object of the model WHS Act.540 

Compliance and enforcement – Recommendation 14 

Amend the model WHS Act to enact the best practice variations set out at Appendix E in relation to: 
• regulator and inspector powers and functions 
• enforceable undertakings 
• review of decisions 
• legal proceedings, and 
• confidentiality of information.  

 

 

 
535 NSW WHS Act, s 271(3)(c1). 
536 J Merritt, Independent Review of SafeWork SA, SafeWork SA, 2022, Recommendation 24 – regulators adopt an informal 
release of information policy that enables appropriately redacted inspection reports to be provided to interested parties. 
537 Model WHS Act, s 3(1)(c) and (f). 
538 NSW WHS Act, s 271(3)(c2). 
539 NSW WHS Act, s 271(3B). See also SA WHS Act, s 271A(2)(d). 
540 Model WHS Act, s 152(g). 

https://www.agd.sa.gov.au/industrial-relations/safework-sa/safework-sa-review
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5. Codes of Practice 
(Part 14, ss 274–275, model WHS Act) 

Terms of Reference: 

2.1, 2.2, 2.3, 2.6 

Reviews considered in this chapter: 

• 2017 Best Practice Review of Workplace Health and Safety Queensland 

• 2018 Review of the model Work Health and Safety laws (2018 National Review) 

• 2022 Review of the Work Health and Safety Act 2011 (Queensland) (2022 Queensland 
Review). 

5.1 Codes of Practice 

Introduction 

This chapter examines the role of model Codes of Practice within the 3-tiered framework of the model 
WHS laws. It considers issues raised about their accessibility and usefulness for duty holders and 
workers. This chapter also considers whether, in providing a key source of evidence of what is 
reasonably practicable (which arguably provides the answer to the question, ‘What am I supposed to 
do to meet my duty?’), Codes should become mandatory. 

Some jurisdictions have made Codes mandatory in their versions of the model WHS Act. This is the 
only significant area of variation in how Codes operate (other than the fact that different jurisdictions 
have adopted different Codes). Apart from the question of whether Codes should be mandatory, this 
Review considers and makes recommendations on other ways in which the harmonisation of Codes 
could be improved. 
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What we heard 

Both unions and industry supported industry-specific Codes as practical tools for clarifying 
obligations and setting minimum standards. Employers see them as offering a single source of 
guidance which would otherwise have to be found across many documents. Unions value their 
practical use in the workplace and as an enforcement tool to ensure workers are aware of their 
rights and their employers’ obligations. 

Unions, industry and WHS professionals all noted confusion regarding the current Codes in 
relation to their interaction with the model WHS Regulations and the way their status varies 
across jurisdictions. 

There were mixed views on whether to mandate Codes, including from industry. Most employer 
bodies opposed mandatory Codes, suggesting they may impede innovation and undermine the 
‘reasonably practicable’ concept. Unions supported making them mandatory, as is the case in 
Queensland and NSW. 

In its submission, the ACTU recommended that Codes should be made mandatory but noted they 
should be a ‘floor, not a ceiling’ due to concerns mandatory Codes could quickly go out of date 
and would need to be drafted like Regulations, diluting their value as a practical communications 
tool. Expert advice to this Review confirms this concern and indicates that such an approach may 
be ‘counterproductive’. Following Queensland’s approach would potentially turn Codes into de 
facto Regulations, creating 2 (likely confusing) sets of requirements.541 

Discussion and recommendations 

Much of the feedback provided in relation to Codes was consistent with that provided to previous WHS 
reviews. There remains a core tension between those who seek clarity through Codes and those who 
see them as adding undue complexity to the framework or reducing the ability for WHS risks to be 
managed flexibly. 

The role of Codes in court proceedings is to provide evidence of whether or not a duty or obligation 
under the model WHS Act has been complied with (section 275(2)). A court may have regard to a Code 
as evidence of what is known about a hazard or risk, risk assessment or risk control to which the Code 
relates (section 275(3)(a)) and rely on the Code in determining what is reasonably practicable in the 
circumstances to which the Code relates (section 275(3)(b)). Importantly, the model WHS Act also 
provides that a person can comply in a manner that is different from the Code but provides a standard 
of WHS that is equivalent or higher than the standard required in the Code (section 275(4)). 

This Review is recommending key changes to Codes which will reinforce their role in providing evidence 
of how a duty can be met, reduce confusion for duty holders and support compliance with the model 
WHS laws. Balancing flexibility and clarity should be a feature, not a bug, of the model WHS laws; and 
improving Codes is a key to restoring this balance. 

  

 
541 R Dennis, Expert advice to the Best Practice Review of the model WHS laws, 2026, pp 6–7. 
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This Review examined each of the 3 existing approaches taken to Codes as follows: 

• the model approach, in which a Code can be used as evidence of how to fulfil a duty and what 
is reasonably practicable in the circumstances; however, duty holders may introduce evidence 
of compliance in a different way but to an equivalent or higher safety standard542 

• Queensland’s approach, in which duty holders must either comply with the Code or manage 
risks in a different way but to an equivalent or higher safety standard543 

• Victoria’s approach, in which there is no legal obligation to comply with a Code; however, a 
person who complies is taken to have complied with the Act.544 

While their legislative formulation is different, it is striking that all 3 approaches in practice: 

• establish Codes as sources of evidence of how to fulfil a duty 
• give duty holders the option of complying in a different way 

• establish a minimum standard against which courts can judge compliance. 

It is also striking that, under the model WHS Act’s approach, there is likely little practical difference 
between a Code and other types of guidance materials: both can be (and have been) used by a court as 
authoritative evidence of the current state of knowledge on how to fulfil a duty. 

While the practical effect of the 3 approaches is broadly similar, each sends a different message, and 
these messages create different expectations which influence how the Codes themselves are 
developed and used. 

The drafting of the model WHS Act’s provision may have influenced the content of the current crop of 
model Codes, which Australian Industry Group describes as containing ‘far too much legal language 
and explanation’.545 

Queensland’s ‘you must comply’ message is simpler. However, its framing has the potential to 
highlight inconsistencies that must inevitably arise (that is, ‘Why is it mandatory here but not there?’) 
and to possibly require ever-increasing levels of prescription. Despite being framed as ‘mandatory’, it 
nonetheless allows duty holders to comply in a different way. Under either approach, to the extent that 
a Code recommends a particular risk control, it should be considered as evidence of a minimum 
standard to be met or exceeded by the PCBU. It also gives an inspector the option of issuing a notice 
where this standard is not met or exceeded. 

Victoria’s approach most closely aligns with the Robens model, which recognises that it is not possible 
to prescribe rules in all instances but that duty holders will need assistance in understanding their 
duties; and regulators should provide this where there are well-understood and recognised ways to 
comply. However (as with the other approaches) in having advice they can rely on, the onus then shifts 
to duty holders to either follow that advice or prove conclusively they can meet their duty through other 
means. 

This Review recommends that Codes not be mandatory but, rather, that Victoria’s approach of 
‘deeming compliance’ through following the requirements in them be adopted. 

Codes of Practice – Recommendation 15 

Amend the model WHS Act to provide that a person who complies with a Code is taken to have complied 
with the relevant WHS duty in relation to matters addressed by that Code. 

 
542 Model WHS Act, s 275. 
543 Qld WHS Act, s 26(a). 
544 Vic OHS Act, s 152. 
545 Australian Industry Group, Submission, p 13. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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Industry Codes 

What we heard 

In its submission, MBA noted a ‘vast array of issues-based codes’ that PCBUs must navigate and 
the ‘challenge [involved] in determining how these Codes apply to industry-specific settings’. It 
also noted ‘unhelpful Codes of Practice that default to a “one-size-fits-all” approach rather than 
providing practical guidance’.546 This feedback is indicative of the view of Codes provided across 
many submissions made to this Review, which also often called for simplified, easy-to-read 
Codes tailored with industry-relevant information for diverse workforces and workplaces.547 

Discussion and recommendations 

To be effective in providing evidence and examples of how to manage WHS risks, Codes need to be 
accessible, well-contextualised and easy to understand. This Review considers that plain English, 
practical industry codes provide the best way to deliver on this objective. Rather than explaining the 
WHS laws in detail, Codes should provide practical guidance and examples of the most important 
things to do to manage WHS in a given industry context, including how to assess risks, consult, and put 
in place effective controls for common industry hazards. 

This approach will be critical to improving WHS for smaller businesses, which are time-poor and have 
indicated they struggle with the proliferation of laws, regulations and codes. For many smaller 
businesses, an industry Code may be the only Code they ever need to read. This Review recommends 
that a small business toolkit should also be developed to accompany each industry Code.548 The toolkit 
would include resources that have been further simplified to present the most salient information and 
practical materials, such as checklists or diagrams. 

Industry Codes also provide the most authoritative mechanism for setting out prescriptive, industry-
specific requirements, where it has been agreed that these are needed, and referring PCBUs to existing 
hazard-based Codes where they need to understand the relevant hazard in more detail. 

This Review also heard suggestions for Safe Work Australia to develop a chatbot or similar AI tool,549 
drawn from the model WHS laws, Codes and guidance materials. This Review considers this idea 
should be considered by Safe Work Australia once an initial suite of industry Codes has been 
developed, as a way of making information more accessible to duty holders. This Review further notes 
that such a tool would require a harmonised approach to be helpful to users. 

The Review therefore recommends developing industry-based Codes, including accompanying small 
business implementation toolkits. 

  

 
546 MBA, Submission, p 6. 
547 Master Builders Qld, Consultation, September 2025; ACFA and KBDi, Submission, p 7; National Disability Services, 
Submission, p 7. 
548 A similar recommendation was made by the Small Business Development Corporation WA (Submission, p 4). 
549 Behavioural Insights Team Australia, Consultation, September 2025; Victorian Chamber of Commerce and Industry, 
Consultation, September 2025. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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Priority industry Codes 

Recognising that one challenge with an industry Code model will be the demand it creates for new 
Codes, it will be important for Safe Work Australia to develop a consistent template and approach to 
consultation for Codes. The model used to develop the Healthcare and Social Assistance Code was 
successful, with the relevant industry and union taking a lead role in preparing it. The Review suggests a 
similar model for the development of future industry Codes. There would also be benefit in considering 
the range of existing jurisdictional Codes for adoption nationally, where these are targeted at particular 
industries. 

This Review received many proposals for new Codes. To ensure high-level coverage of Australia’s 
industries, it is suggested Safe Work Australia should initially develop industry Codes across the 
Australian and New Zealand Standard Industrial Classification first-digit level, with Codes prioritised 
according to the size of the workforce, fatality and injury data, and extent of existing guidance available. 
Considering these factors, the Review recommends Safe Work Australia prioritise for immediate 
development Codes for the retail trade, education and training, agriculture and construction industries.  

Codes of Practice – Recommendation 16 

Develop industry-based Codes of Practice, with accompanying small business implementation toolkits, 
with initial priority given to the retail, education and training, agriculture and construction sectors. 

National Codes of Practice 

To improve harmonisation, this Review recommends that model Codes should be replaced by national 
Codes. This would involve amending the model WHS Act so that Codes are automatically adopted in all 
model law jurisdictions once agreed by a two-thirds majority of WHS ministers. This approach would be 
the most likely to eliminate variations in model Codes. 

Safe Work Australia develops Codes through an extensive tripartite consultation process and requires 
agreement from two-thirds of WHS ministers before a Code can be approved and published. This 
process is rigorous and can take some time but ensures that Codes reflect the expert knowledge and 
views of those who will use them. 

Jurisdictions often vary Codes and may conduct their own additional consultation process after their 
minister’s endorsement. Feedback to this Review noted these processes allow stakeholders to re-
prosecute issues that had already been resolved through compromise at the national level and often 
result in a Code having a different version in each jurisdiction, creating considerable confusion for duty 
holders. 

A shift from model Codes to national Codes would better support harmonisation by establishing 
nationally consistent protections for workers through a single set of practical controls and guidance. It 
would also reduce compliance impacts and reduce the likelihood of the same policy questions being 
renegotiated separately across jurisdictions. 

In the rare circumstances where a Code needs to be varied to reflect jurisdictional differences that 
relate to local laws or institutions, these differences could be set out in the Code itself, or a 
jurisdictional note could be used.  

Codes of Practice – Recommendation 17 

Consider amending the model WHS Act to frame the model Codes of Practice as National Codes which 
apply automatically in model law jurisdictions once agreed by WHS ministers. 
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6. The model WHS Regulations: variations 

Terms of Reference: 

2.1, 2.3, 2.4, 2.6, 2.7. 3.3 

Reviews considered in this chapter: 

• 2018 Review of the model Work Health and Safety laws (2018 National Review). 

Introduction 

This chapter examines variations made by jurisdictions to the model WHS Regulations. These 
variations are a source of complexity and confusion for many duty holders. The model WHS 
Regulations are relied upon, particularly by both PCBUs and regulators, to provide the necessary detail 
to support the operation of the model WHS Act. Establishing and maintaining national consistency, and 
preventing variations, is therefore just as important for the model WHS Regulations as it is for the 
model WHS Act. 

This Review is making recommendations to amend the model WHS Regulations to pick up those 
jurisdictional variations which are identified as best practice. These are set out in Appendix F. 

This Review also received feedback on technical issues with the model WHS Regulations which are not 
linked to jurisdictional variations. Recommendations related to these issues are set out in Appendix G. 

Given the range of issues to cover in this chapter, it is divided into the following sections: 

• Variations recommended for adoption 
• Variations not recommended for adoption 
• Issues recommended for inclusion in model Codes of Practice or guidance 
• Issues for further consideration or work by Safe Work Australia. 

Chapter 7 considers the model WHS Regulations more broadly and makes recommendations about 
how they could be modernised to reflect current working arrangements, changing workplaces and 
emerging industries. The amendments recommended in this chapter should be considered as part of 
that larger modernisation project. 
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6.1 Variations recommended for adoption 

Representation and participation (Chapter 2, model WHS Regulations) 

As set out in Chapter 3, this Review made recommendations to adopt jurisdictional variations to the 
model WHS Regulations to specify when an HSR is ‘readily accessible’ to workers, by reference to 
location, work type and shift type (see Chapter 3 and Appendix F, 1). 

Amenities and facilities (reg 315A, Queensland WHS Regulations) 

What we heard 

This Review heard extensive feedback that inadequate sanitary facilities disadvantage female 
workers and undermine their equitable participation in male-dominated industries.550 

Unions supported requirements being placed on principal contractors to provide workers access 
to, and sufficient time to access, worker amenities and facilities, drawing on the Queensland 
requirement for designated female toilets and hygiene facilities at construction sites.551 

WorkSafe WA suggested the Queensland variation be expanded to all industries where there is a 
fixed place of employment.552 UnionsWA also emphasised access to amenities can be impacted 
by work arrangements and scheduling pressures. They reported that tight delivery schedules, 
route constraints and productivity demands can limit a worker’s ability to take breaks or access 
facilities, even where amenities exist.553 HSRs from WA said that, on mine sites, amenities and 
toilets may be up to a kilometre away from work locations with no easy way to reach them.554 They 
noted inadequate time to access amenities is a health and safety risk, with potential impacts on 
hydration, rest and hygiene. 

Discussion and recommendations 

This Review acknowledges the work done by Queensland to amend the model WHS Regulations to 
mandate amenities, including designated female toilets, on construction sites but notes the issue is 
not limited to this industry alone. Any amendments to amenities requirements should capture all 
workplaces. Therefore, this Review recommends new regulations relating to workplace amenities be 
developed as part of the WHS Regulations modernisation project recommended at Chapter 7. These 
regulations should clarify that duty holders must ensure that facilities, including designated female 
toilets, are provided in sufficient number and location to enable effective use at any workplace and that 
workers must be afforded adequate time and opportunity to access and use those facilities, including 
appropriate breaks. 

Note the relevant recommendation is included at Chapter 8.3 – Harmful workplace behaviours. 

  

 
550 Powering Skills Organisation, Submission, p 3. 
551 Qld WHS Regulations, reg 315A and Sch 5A; ACTU, Submission, p 31; UnionsWA, Consultation, September 2025. 
552 WorkSafe WA, Submission, p 32. 
553 UnionsWA Consultation, September 2025; M Vujkovic and B Herbert, ‘Female transport workers suffer health issues over 
lack of clean toilet access, union says’, ABC, 24 November 2025, accessed 12 March 2026. 
554 UnionsWA, Consultation, September 2025. 
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https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.abc.net.au/news/2025-11-24/female-transport-workers-toilet-conditions-union/106027330
https://www.abc.net.au/news/2025-11-24/female-transport-workers-toilet-conditions-union/106027330
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Construction work (Part 6.1, reg 292, Part 6.5 regs 316–327, model  
WHS Regulations) 

Under the model WHS Regulations a ‘construction project’ valued at more than $250,000 is subject to 
a range of regulatory requirements. SA and the NT have different monetary thresholds.555 WA defines a 
major construction project by workforce size instead, specifically where 5 or more persons are, or are 
likely to be, working at the same time.556 

What we heard 

Unions NT and the HIA disagreed on what the dollar figure should be when characterising a 
‘construction project’ but broadly supported a nationally consistent approach.557 Unions NT 
highlighted that the current NT monetary threshold, which was adjusted to reflect the higher cost 
of construction in remote areas, exempts many small construction projects from WHS 
obligations.558 HIA called for the monetary threshold to be indexed.559 Australian Industry Group 
noted that the WA approach warrants further consideration but may be difficult to regulate.560 

Discussion and recommendations 

This Review has considered the different approaches jurisdictions have used to define a construction 
project. It recommends amending the definition in line with the WA variation. This would provide a 
national threshold that is consistent over time and avoid issues associated with a monetary threshold 
such as regional variations in building prices, and inflation, influencing which WHS Regulations apply to 
a construction project (see Appendix F, 2). 

General construction induction training (Part 6.5, model WHS Regulations) 

The 2018 National Review raised concerns about the quality and integrity of general construction 
induction (white card) training, particularly variability in training delivery and assessment rigour. 
Feedback indicated that some training courses do not provide adequate engagement or assurance of 
competence, contributing to a perception that the white card has become a procedural requirement 
rather than an effective safety control.561 

The relevant Unit of Competency was subsequently updated in 2022 to include stricter delivery and 
assessment rules. 

This Review also notes NSW digitised its white card licences in May 2025.562 

 
555 Model WHS Regulations, reg 292. 
556 WA WHS Regulations, reg 292. 
557 Unions NT, Submission, p 6; HIA, Submission, p 17. 
558 Unions NT, Submission, p 6. 
559 HIA, Submission, p 17. 
560 Australian Industry Group, Submission, p 14. 
561 Safe Work Australia, Review of the Model Work Health and Safety Laws: Final report, Safe Work Australia, 2018, p 148. 
562 SafeWork NSW, Digital white card now available, SafeWork NSW website, 13 May 2025, accessed 25 May 2026; NSW WHS 
Regulations, reg 325A. 
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https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.safeworkaustralia.gov.au/system/files/documents/1902/review_of_the_model_whs_laws_final_report_0.pdf
https://www.safework.nsw.gov.au/resource-library/blogs/blogs-accordions/digital-white-card-now-available
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What we heard 

This Review also received some submissions on this topic, although the updates to the relevant 
Unit of Competency since 2018 seem to have reduced these and the significance of the issue. A 
business and improvement auditor563 raised the continued inconsistency of the vocational 
education and training (VET) framework for white cards and inadequacy of the training 
materials,564 and the MBA advocated for white cards to contain photo identification.565 

Discussion and recommendations 

Training quality is a matter for the VET sector and Safe Work Australia’s role is limited to facilitating 
engagement between WHS regulators and the VET sector. 

While this Review did not hear feedback about digital white cards, the Review notes other jurisdictions 
are likely to adopt NSW’s approach and therefore recommends amending the model WHS Regulations 
to allow for these (see Appendix F, 3). 

Lithium batteries 

The model WHS Regulations do not classify lithium batteries under the Globally Harmonized System of 
Classification and Labelling of Chemicals, nor are they listed in Schedule 11. This means they do not 
require an emergency plan in certain circumstances. 

What we heard 

NSW amended its version of the model WHS Regulations to require PCBUs to provide their 
emergency plan to Fire and Rescue NSW when a site stores, handles or installs 25,000 kilograms 
or more of lithium batteries.566 This ensures emergency services have access to critical 
information needed to respond to large-scale incidents. 

Discussion and recommendations 

Given the risks associated with lithium batteries and their growing prevalence, this Review 
recommends adopting the NSW amendment as best practice (see Appendix F, 4). 

  

 
563 On behalf of Executive Pathway Pty Ltd. 
564 Andrew Watt, Submission, p 25. 
565 MBA, Submission, p 35. 
566 NSW WHS Regulations, reg 361. Lithium batteries are defined in this legislation as including lithium-ion batteries, lithium-
ion polymer batteries and lithium metal polymer batteries. 
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https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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6.2 Variations not recommended for adoption 

Psychosocial risks (Part 3.2, reg 55C, model WHS Regulations) 

In 2025, Queensland amended its WHS Regulations to require that PCBUs develop a sexual 
harassment prevention plan where a psychosocial risk of sex or gender-based harassment has been 
identified and control measures are needed to eliminate or minimise the risk.567 

What we heard 

The ACTU and the National Joint Submission for Safety Regulation for Primary Prevention of 
Gendered Violence both supported the Queensland variations.568 MBA and WorkSafe WA did not 
support them, with the latter noting ‘there are many risks in workplaces, and a prevention plan is 
not mandated for each risk type, as this could become unwieldy and lead to resources being 
spent on writing plans instead of implementing control measures’.569 

Discussion and recommendations 

This Review agrees with the ACTU and other submissions about the seriousness of sexual harassment 
as a workplace issue but does not recommend Queensland’s approach. 

This Review has separately recommended developing model WHS Regulations on gendered 
harassment and violence (including sexual harassment), which it considers should focus on practical 
prevention controls rather than new documentation requirements (see Chapter 7). 

Tobacco and vaping 

What we heard 

Cancer Council Australia and WorkSafe WA supported a WA variation to the model WHS 
Regulations that bans the use of tobacco smoking, vaping and e-cigarettes in workplaces,570 
including controls on exposure to second-hand smoke and vapour.571 This was due to WA’s 
previous smoking regulations existing in their (now repealed) Occupational Safety and Health 
Regulations 1996, rather than other health legislation.572 

Discussion and recommendations 

Smoking and vaping in enclosed workplaces are already covered to a similar standard across 
jurisdictions, often through public health and tobacco control legislation. This Review therefore does 
not recommend adopting WA’s variation. 

  

 
567 Model WHS Regulations, reg 55C; Qld WHS Regulations, regs 55C(2), 55E–55H. 
568 ACTU, Submission, p 32; National Joint Submission for Safety Regulation for Primary Prevention of Gendered Violence, 
Submission, p 38; MBA, Submission, p 34. 
569 WorkSafe WA, Submission, p 32. 
570 Cancer Council Australia, Submission, pp 3–4; WorkSafe WA, Submission, p 27. 
571 WA WHS Regulations, regs 50D–50I. 
572 Occupational Safety and Health Regulations 1996 (WA), regs 3.44A–3.44I. 
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Noise (reg 57(2), WA WHS Regulations) 

What we heard 

WorkSafe WA proposed adopting an amendment into the model WHS Regulations based on its 
variation that clarifies that hearing protection can be taken into account when measuring noise 
exposure standards.573 

Discussion and recommendations 

This Review considers the model WHS Regulations already allow for PPE to be taken into account when 
measuring noise exposure and does not recommend adopting the WA variation. However, there is 
scope in the proposed modernisation review of the model WHS Regulations to consider if all workplace 
exposure limits are sufficiently clear about the use of PPE. 

6.3 Issues recommended for inclusion in Codes of Practice or 
guidance 

Diving (Part 4.8, regs 167–184, model WHS Regulations) 

The model WHS Regulations establish detailed requirements across different types of occupational 
diving.574 They attracted significant commentary, some of which indicated confusion or 
misunderstanding about what the Regulations cover and how they apply. 

What we heard 

The University of Tasmania and Mr Paul Stevens reported confusion about the operation of 
‘incidental diving work’ and ‘limited scientific diving work’.575 Dr John McCarthy noted that 
underwater scientific excavations would be classified as ‘high risk construction work’ and sought 
an exemption from this requirement.576 Other submissions indicated support for the ‘general’ and 
‘high risk diving’ frameworks,577 including the requirement for only hyperbaric-trained medical 
practitioners to issue certificates of medical fitness.578 

Discussion and recommendations 

The level of prescription in the model diving regulations is high for a small (but still high risk) industry. 
This Review considers the requirements set out in the Regulations could be better addressed through 
an industry Code of Practice, particularly if the recommendation about adopting the Victorian 
approach to Codes is supported (see Chapter 5). This would maintain the same level of safety 
standards – which, due to the high risk nature of diving work, requires some prescription – while 
providing for consultation and clarification in those areas which are causing confusion; and revised 
requirements where needed. 

  

 
573 WA WHS Regulations, reg 57(2); WorkSafe WA, Correspondence, August 2025. 
574 Model WHS Regulations, Part 4.8. 
575 University of Tasmania, Submission, p 11; Paul Stevens, Submission, p 10. 
576 Dr John McCarthy, Submission, p 2. 
577 University of Tasmania, Submission, p 7. 
578 NSW Department of Primary Industries and Regional Development, Submission, p 1; Anonymous, Submission #157, p 7. 
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Food delivery platforms (Part 4.10, NSW WHS Regulations) 

In 2022, NSW introduced specific WHS regulations covering food delivery platforms and riders, 
including requiring platforms to provide high-visibility PPE, safe food transport equipment and 
induction training to riders; and to keep training records. The NSW Regulations also require riders to 
wear PPE and carry records for inspection.579 

What we heard 

The ACTU supported national adoption of these regulations,580 while Australian Industry Group 
argued additional prescription is unnecessary, as the model WHS Act already establishes 
relevant duties.581 

Discussion and recommendations 

Noting the general duties in the model WHS Act apply to food delivery PCBUs, this Review proposes 
that Safe Work Australia develop an industry Code of Practice and accompanying small business 
toolkit (aimed specifically at sole trader delivery riders) for food delivery, covering the matters included 
in the NSW variation (see Chapter 5). 

6.4 Issues for further consideration 

Mutual recognition of WHS EPH training (reg 25, model WHS Regulations) 

What we heard 

Unions raised that EPHs operating in multiple jurisdictions should not be required to hold 
multiple permits to perform their functions and argued this is an unnecessary administrative 
barrier.582 The Electrical Trades Union highlighted that EPH training is substantially similar across 
the majority of jurisdictions.583 

Discussion and recommendations 

In December 2023, Safe Work Australia Members considered and agreed an approach to mutual 
recognition of WHS EPH training to reduce unnecessary duplication, noting the frequency of union 
representatives working across jurisdictions.584 The ACTU submission also noted this issue and 
supported mutual recognition of WHS EPH training.585 This Review recommends amending the model 
WHS Regulations to enable mutual recognition of prescribed training completed in one 
model jurisdiction for the purpose of meeting WHS entry permit eligibility requirements in 
other jurisdictions (see Appendix G, 1). 

  

 
579 NSW WHS Regulations, Part 4.10, as amended by Work Health and Safety Amendment (Food Delivery Riders) Regulation 
2022 (NSW), Sch 1–4. 
580 ACTU, Submission, p 30. 
581 Australian Industry Group, Submission, p 15. 
582 ACTU, Submission, p 23; New South Wales Nurses and Midwives Association, Submission, p 20 Electrical Trades Union, 
Submission, p 7. 
583 Electrical Trades Union, Submission, p 7 
584 ACTU (Submission, pp 28–29) also raised this issue. 
585 ACTU, Submission, pp 28–29, see Recommendation 18. 
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High risk work licences (Part 4.5, Division 1, model WHS Regulations) 

What we heard 

An anonymous construction company586 noted inconsistences in high risk work licensing for 
cranes, particularly Victoria’s telehandler licence587 and WA’s licence for using earthmoving 
machinery as a crane.588 Neither of these licence classes are currently included in the model 
WHS Regulations. 

In its submission, SafeWork NSW raised the issue of a regulator’s inability to revoke the licences 
of non-compliant workers in their state if their licences were issued elsewhere.589 

The National Farmers’ Federation (NFF) flagged the emergence of automated plant on 
worksites590 and the use of automatic guided vehicles, such as forklifts, being used without a 
worker. Currently, the model WHS Regulations require that high risk plant be operated by a 
licensed person.591 

Discussion and recommendations 

Safe Work Australia is already progressing existing, separate work to consider the variations in the 
model WHS Regulations in relation to cranes. This Review therefore defers consideration of these 
issues to that process. 

This Review considers that the issues raised by SafeWork NSW in relation to the ability to revoke 
licences issues in other jurisdictions should be considered as part of the proposed regulations 
modernisation project.592 

The Review recommends that the modernisation project should also review Division 1 of Part 5.3 (Plant 
design to be registered) to determine how high risk work licensing should apply when automated high 
risk plant is used (see Appendix G, 2). 

Demolition work (Part 4.6, regs 142–143, model WHS Regulations) 

What we heard 

WorkSafe WA and the CFMEU noted that the lack of a demolition licensing framework in the 
model WHS Regulations, and variable jurisdictional approaches, were creating ongoing 
inconsistencies.593 The Maritime Union of Australia suggested the current framework does not 
clearly capture offshore demolition and decommissioning work despite increasing activity in this 
area.594 

  

 
586 Private, Submission #119, p 4. 
587 Vic OHS Regulations, Sch 3 as amended by Occupational Health and Safety Amendment (Telehandlers) Regulations 2024 
(Vic), regs 5–7. 
588 WA WHS Regulations, Sch 3, item 14A. 
589 SafeWork NSW, Consultation, October 2025. 
590 NFF, Submission, p 3. 
591 Model WHS Regulations, Sch 4, items 24–25. 
592 See Chapter 7 – Broader considerations of the model WHS Regulations. 
593 WorkSafe WA, Submission, p 33; CFMEU, Submission, p 17. 
594 Maritime Union of Australia, Submission, p 10; Department of Industry, Science and Resources, Offshore resources 
decommissioning roadmap, Offshore Decommissioning Directorate, n.d. 
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https://www.industry.gov.au/publications/australias-offshore-resources-decommissioning-roadmap


   

 

Final report 
Best Practice Review of the model WHS laws The model WHS Regulations: variations | Page 106 of 201 

Discussion and recommendations 

This Review recommends considering the definition of ‘demolition work’ as part of the model WHS 
Regulations modernisation project, including by ensuring it expressly includes offshore demolition and 
decommissioning activities (see Appendix G, 3). 

Amusement devices and competent persons (Part 5.2, regs 238–242, model 
WHS Regulations) 

In the wake of the 2016 Dreamworld fatalities, Queensland amended its WHS Regulations to include 
more detailed requirements for log book use and major inspections and introduced the Amusement 
Devices Code of Practice 2023.595 Some of Queensland’s amendments were later adopted into the 
model WHS Regulations. 

What we heard 

The Australian Amusement, Leisure and Recreation Association (AALARA) and CSA both 
proposed greater harmonisation and scrutiny across jurisdictions to reduce duplication, support 
more consistent safety outcomes and ensure the industry is better able to sustain its costs.596 

A number of fatalities at metropolitan and regional shows have resulted in coronial inquests and 
recommendations, including for harmonised processes across jurisdictions and a national 
database of design registration numbers and plant registration numbers that is accessible by all 
regulators.597 This suggestion was echoed in submissions.598 Other issues raised included 
inconsistent design and plant registration requirements and limited transparency of registrations. 

Although registrations are mutually recognised under the model WHS laws,599 coronial reports 
and submissions indicate that inconsistency between jurisdictions has often led to tragic 
consequences. One PCBU indicated this had driven it to apply additional checks or refuse 
devices registered in some jurisdictions.600 There are also concerns about whether the current 
‘competent person’ framework provides sufficient oversight for amusement devices, with 
AALARA believing that the approach is creating a shortage of qualified engineers able to conduct 
the mandated inspections.601 

Discussion and recommendations 

Many of the issues identified in relation to amusement devices have been considered by both Safe 
Work Australia Members and HWSA but not resolved. Over the years there has been a lack of national 
coordination to agree to operational issues, which this Review has made recommendations to address. 

To make meaningful progress on improving amusement device safety, this Review recommends that 
the new SIG-Compliance and Enforcement be given the initial task of harmonising, with the support of 
jurisdictions, the registration requirements for plant and design of amusement before considering the 
matter of a national dataset (which would likely require referral to HSWA for consideration) (see 
Appendix G, 4A). 

 
595 Amusement Devices Code of Practice (2024) (Qld). 
596 AALARA, Submission, p 1; CSA, Submission, p 3. 
597 I White, Inquest into the death of Adelene Leong Yi Hui (94/2020), Courts SA, 2022, p 153. 
598 AALARA, Submission, p 2; CSA, Submission, p 5. 
599 Model WHS Regulations, reg 247. 
600 I White, Inquest into the death of Adelene Leong Yi Hui (94/2020), Courts SA, 2022, p 31. The Royal Horticultural Society of 
South Australia highlighted that they ‘did not automatically accept their PRNs registered in Vic or WA as valid’ at the SA Royal 
Show. 
601 AALARA, Submission, p 2. 
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This Review also recommends the model WHS Regulations modernisation project discussed in 
Chapter 7 consider opportunities to improve the operation of the competent persons framework in 
relation to amusement devices (see Appendix G, 4B). 

Prohibited and restricted carcinogens (Part 7.1, reg 328, model WHS 
Regulations) 

What we heard 

The NSW Nurses and Midwives Association raised concerns that cytotoxic drugs used in a 
medical setting are not sufficiently covered by the model WHS Regulations, including in the 
wording of regulation 328(6) and the restricted carcinogens list in Schedule 10.602 

Discussion and recommendations 

This Review recommends these issues, as well as germ cell mutagens and reproductive toxicants, be 
considered as part of the model WHS Regulations modernisation project discussed at Chapter 7, 
including the option of developing criteria for including carcinogens in Schedule 10 (see 
Appendix G, 5). 

Respirable crystalline silica (Chapter 8A, model WHS Regulations) 

What we heard 

Australian Industry Group raised concerns regarding the lack of harmonisation in implementation 
of recent crystalline silica amendments.603 SafeWork NSW noted the notification timeframe for 
respirable crystalline silica exposure may delay regulator intervention,604 and the HIA called for 
the adoption of the Queensland Code of Practice relating to crystalline silica.605 

Discussion and recommendations 

The Engineered Stone Prohibition Review highlighted that designers, manufacturers, importers and 
suppliers should provide downstream users with current, relevant information about a product’s 
intended purpose, hazards identified through testing, and conditions required to ensure the product 
can be used without risks to health and safety.606 It recommended the model WHS laws be amended to 
require the use of consistent labelling and/or safety data sheets for engineered stone and alternative 
products.607 

The Engineered Stone Prohibition Review also noted a potential disconnect between the prohibition of 
engineered stone and the legal capacity of inspectors to issue compliance notices and found ‘Safe 
Work Australia should consider whether there is a legislative gap in relation to the suitability of 
compliance notices to address the conduct of prohibited work’. 608  

 
602 New South Wales Nurses and Midwives Association, Submission, pp 28–29; ACTU, Submission, p 31. 
603 Australian Industry Group, Submission, p 15. 
604 SafeWork NSW, Submission, p 14. 
605 HIA, Submission, p 17; Managing respirable crystalline silica dust exposure in construction and manufacturing of 
construction elements Code of Practice 2022 (Qld). 
606 Safe Work Australia, Review of the engineered stone prohibition, Safe Work Australia, 2025, p 21. 
607 Safe Work Australia, Review of the engineered stone prohibition, Safe Work Australia, 2025, p 8. 
608 Safe Work Australia, Review of the engineered stone prohibition, Safe Work Australia, 2025, p 68. 
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There is a need to provide a consistent regulatory approach across all products that may pose risks 
when processed − not just those products containing silica. 

Therefore, this Review recommends that Safe Work Australia should: 

• examine whether existing duties and definitions adequately capture products that generate 
hazards when processed, particularly where those products are not hazardous in their 
unprocessed state (see Appendix G, 6i) 

• assess whether current labelling and safety information requirements, including safety data 
sheets (SDS), consistently and appropriately inform downstream users of processing-related 
risks (see Appendix G, 6ii) 

• consider how to address processing-related risks where labelling and safety information 
requirements are found to be inadequate (see Appendix G, 6iii) 

• commence consideration of whether there is a legislative gap in relation to the legal capacity of 
inspectors to issue compliance notices where prohibited work is being done (see 
Appendix G, 7). 

Underground and overhead facilities (reg 166, model WHS Regulations) 

What we heard 

A submission from the underground services industry noted that jurisdictional differences in the 
stand-off distances, requirements for use of spotters, and no-go-zone locations for overhead and 
underground power lines were causing confusion for PCBUs.609 

Discussion and recommendations 

While some of these requirements are drawn from jurisdictional electricity safety legislation, others, 
including the use of spotters, could be harmonised within the model WHS Regulations, to provide for 
the most consistent possible safety standards. This Review therefore recommends this issue be 
considered as part of the model WHS Regulations modernisation project recommended in Chapter 7 
(see Appendix G, 8). 

  

 
609 Private, Submission #102, p 8. 
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Major hazard facilities (Chapter 9, model WHS Regulations) 

What we heard 

SafeWork NSW called for a review to clarify and update changing industry definitions and 
practices regarding plant and structures, and the treatment of hazardous substances (such as 
lithium-ion), within the model WHS framework to keep pace with changes in the workplace.610 
DCCEEW noted the WHS implications of a number of aspects of the transition to green energy for 
Australia, including having access to necessary manufacturer information for specialised 
equipment sourced from overseas to ensure Australian WHS requirements are being met; and the 
future use of uncrewed and automated facilities. 

R2A (due diligence engineers) noted there is a misalignment between planning and WHS laws and 
that, in the absence of a specific legal requirement, hazards associated with major hazard 
facilities (MHF) and dangerous goods are often not eliminated or minimised at the early design 
stage, where it is most feasible.611 DCCEEW also noted the intersection between WHS and 
planning decisions.612 

Discussion and recommendations 

This Review recommends the definitions in the model WHS Regulations should be considered through 
the proposed model WHS Regulations modernisation project (see Chapter 7) to ensure they reflect 
modern working environments and equipment. It also recommends consideration be given to potential 
new model WHS regulations to regulate dangerous goods and MHFs to ensure they remain current and 
fit for purpose (see Appendix G, 9). 

Harmful chemicals (Part 3.2, regs 49–50; Parts 7.1, 7.2, and Chapter 8, model 
WHS Regulations) 

Safe Work Australia is currently undertaking a number of reviews in relation to harmful chemicals and 
other substances that can impact worker health. 

What we heard 

This Review heard significant feedback about these issues, including in relation to: 

• WA variations to the threshold for health monitoring613 

• the duty on medical practitioners to give health monitoring reports to the regulator614 

• workplace exposure limits (WEL)615 

• asbestos,616 and 

• lead.617 

  

 
610 SafeWork NSW, Submission, p 14. 
611 R2A, Submission, p 3. 
612 Department of Climate Change, Energy, Environment and Water, Submission, p 4. 
613 Occupational Safety and Health Regulations 1996 (WA), reg 5.23. 
614 WA WHS Regulations, regs 276, 412, 442. 
615 NFF, Submission, p 6; MCA, Submission, p 9. 
616 AER Environmental, Submission, pp 1–17. 
617 Private, Submission #89, p 15. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list


   

 

Final report 
Best Practice Review of the model WHS laws The model WHS Regulations: variations | Page 110 of 201 

Discussion and recommendations 

The issues raised in submissions on these matters will be considered through Safe Work Australia’s 
current reviews of the health and air monitoring frameworks, the Asbestos Framework Review618 and 
consultation on proposed changes to better protect workers from lead exposure. 

Lasers (Part 5.1, reg 223, model WHS Regulations) 

What we heard 

An anonymous submission to this Review raised concerns about coverage of the use of Class 3B 
and Class 4 lasers in construction work under the model WHS Regulations. The submission noted 
inconsistent interpretation of the model WHS Regulations in relation to lasers; and out-of-date 
guidance materials.619 

Discussion and recommendations 

The model WHS Regulations do not account for new construction-related laser applications such as 
laser cleaning, welding and cutting. This Review recommends this issue be examined and clarified 
through the model WHS Regulations modernisation project (see Chapter 7 and Appendix G, 10). 

Quad bikes (regs 226A–226C, Queensland WHS Regulation) 

What we heard 

WorkSafe WA suggested that Queensland’s amendments relating to quad bike helmets, age 
restrictions, and areas of use could inform the model WHS Regulations,620 although industry 
groups cautioned that regulatory change alone is unlikely to be effective without accompanying 
education and behaviour-change measures.621 

Discussion and recommendations 

Safe Work Australia is currently considering potential regulatory and non-regulatory options relating to 
quad bike safety, including variations made by Queensland and Tasmania. 

  

 
618 Safe Work Australia, Asbestos Framework Review, Safe Work Australia, February 2026, accessed 25 May 2026. 
619 Private, Submission #161, p 7. 
620 Qld WHS Regulations, regs 226A–226C; WorkSafe WA, Submission, p 30. 
621 Private, Submission #143, p 2. 
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Child safety 

What we heard 

Some submissions raised concerns about gaps in how risks to children are managed in 
workplaces where adults and children may work alongside each other without a requirement for 
Working with Children Checks. The Shop, Distributive and Allied Employees Association 
highlighted that retail generally falls outside the definition of child‑related work and therefore 
existing screening frameworks, resulting in insufficient safeguards and potential harm to 
children.622 

Discussion and recommendations 

This Review recommends addressing this issue through the proposed retail industry Code of Practice 
(See Chapter 5 – Codes of Practice), noting all Australian governments are currently reviewing Working 
with Children Check schemes.623 

 

 
622 Shop, Distributive and Allied Employees Association, Submission, p 7. 
623 The Hon M Rowland MP, Albanese Government announces $37 million to support Working with Children Check Reform 
[media release], Attorney-General's Department, 14 November 2025, accessed 16 March 2026. 

https://app.converlens.com/safework/best-practice-review/bprsurveysubmissions/list
https://ministers.ag.gov.au/media-centre/albanese-government-announces-37-million-support-working-children-check-reform-14-11-2025
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7. The model WHS Regulations: modernisation project 

Terms of Reference 

2.1, 2.2, 2.3, 2.5, 2.6 

Reviews considered in this chapter: 

• 1972 Safety and Health at Work, Report of the Committee 

• 2018 Review of the model Work Health and Safety laws (2018 National Review). 

7.1 The model WHS Regulations: modernisation project 

Introduction 

This chapter considers the model WHS Regulations more broadly, with a view to examining 
longstanding concerns that they are outdated, inconsistent and difficult to comply with. Many of the 
issues in relation to the model WHS Regulations raised in this Review are consistent with those raised 
in the 2018 National Review. Rather than continuing to take piecemeal and reactive approaches to 
amending the model WHS Regulations, this chapter considers a more comprehensive program of work 
to modernise and improve them. 

What we heard 

There was a general view expressed that the model WHS Regulations are outdated and focus too 
much on specific physical hazards and a subset of male-dominated industries. The model WHS 
Regulations were consistently called out for not including regulations specific to female-
dominated industries, such as retail or healthcare and social assistance; and the workplace risks 
disproportionately faced by women, such as gendered violence.624 

Submissions to this Review included a range of proposals for new model WHS regulations, 
including many recommendations from the ACTU to address ‘emerging and neglected areas of 
risk’ and ‘gender considerations’; for example, gaps in addressing reproductive hazards and 
access to facilities for all workers.625 

  

 
624 ACTU, Submission, p 32; Centre for Future Work, Submission, p 7; ANMF (Vic Branch), Submission, p 5; Queensland 
Council of Unions, Submission, p 30. 
625 ACTU, Submission, p 8. 
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Industry representatives generally opposed new regulations, particularly in relation to AI626 and 
psychosocial risks.627 Australian Industry Group also cautioned against reflexively introducing 
new regulations to correct PCBU behaviour: 

 Adding more regulation on top of existing regulations, when non-compliance is the 
predominant issue, is a fundamentally flawed approach.628 

Industry consistently asked for clearer, simplified and streamlined requirements to help 
businesses meet their obligations, including accessible plain English materials, digital tools and 
scalable obligations tailored to business size. Industry representatives, especially those 
representing small business, noted they found the WHS laws to be overly complex and proposed 
they be simplified rather than expanded.629 

There was strong support for maintaining enforceable standards for high risk hazards but taking 
principles-based approaches to emerging risks such as AI.630 Some industry representatives 
explicitly supported the 2018 National Review recommendation of reassessing the model WHS 
Regulations against agreed criteria to provide greater clarity on how hazards should be 
regulated.631 

Discussion and recommendations 

The 2018 National Review concluded that the 3-tiered approach to WHS legislation remained strongly 
supported. And this Review confirms that view. 

The 2018 National Review noted deficiencies in the model WHS Regulations sprang from the process of 
consolidation that created them and recommended they be reviewed against agreed criteria.632 This 
analysis is as true today as it was in 2018 and this Review will not reproduce it here. Ultimately, the 
relevant recommendation was not progressed and, arguably, this has contributed to the continued 
increase in complexity, inconsistency and confusion in relation to the model WHS Regulations. 

This Review therefore recommends that a review of the model WHS Regulations should proceed as 
intended by the 2018 recommendation – but goes further by proposing below some key considerations 
to inform it. 

The first consideration is to identify those regulations which set out principles that apply to all duty 
holders and elevate these to the model WHS Act. The hierarchy of controls in Part 3.1 is an example of 
this and is the subject of a recommendation in Chapter 2.1. 

The second consideration is to identify those regulations which only apply within specific industry 
contexts and are not generally applicable in most workplaces. It is proposed these could be covered 
instead by Codes of Practice. The diving regulations in Part 4.8 of the model WHS Regulations are an 
example of this, while the regulations on construction work (which apply to construction work across 
many different industries, rather than the construction industry) are not. This proposal is inextricably 
linked to the proposal that the legal status of Codes should be elevated and made clearer by adopting 
the Victorian ‘deeming’ provision discussed in Chapter 5. Importantly, this approach still allows Codes 
to be used as evidence of a breach of the model WHS Act.   

 
626 BCA, Submission, pp 1–4. 
627 Australian Institute of Company Directors, Submission, p 11. 
628 Australian Industry Group, Submission, p 16. 
629 Australian Industry Group, Submission, pp 14–16; Private, Submission #143, pp 1, 4; Private, Submission #119, pp 5–6, 9–
10; Australian Retailers Association and National Retail Association, Submission, pp 1–4; ACFA, Submission, pp 1–18. 
630 MBA, Submission, p 5. 
631 SafeWork NSW, Submission, pp 12–13. 
632 Safe Work Australia, Review of the Model Work Health and Safety Laws: Final report, Safe Work Australia, 2018, p 12. 
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Once these 2 initial considerations are completed, the following questions should be asked of the 
remaining regulations and of any new regulations being considered for inclusion: 

1. Do they: 

a. set an outcome or goal that ensures compliance with a duty under the model WHS Act? 

b. involve risks where the options to control them are limited? 

c. apply across multiple industries? 

2. Do they include a financial penalty? 

3. Do they provide a supporting or administrative framework for the model WHS Act (for example, 
by explaining how a licence scheme will operate)? 

Unlike Codes of Practice, a regulation needs to be legally precise rather than in plain language, and it 
may often fall to Codes or guidance materials to explain how a regulation should work in practice. 

For example, regulation 79 sets out the steps a PCBU must take to manage the risks of a fall. While the 
MBA noted this regulation can be difficult to understand,633 this Review considers this to be a 
shortcoming in how the regulation has been communicated in other materials, rather than a problem 
with the regulation itself. The regulation is designed to cover all fall risks in all workplaces, so it cannot 
consider which controls may be reasonably practicable in a given industry context in the way that a 
Code can. 

Modernising the model WHS Regulations will be a significant undertaking and require a coordinated 
tripartite process. Consistent with the approach adopted in developing the original model WHS Act, it 
will be important to establish targeted working groups based on specific industries or hazards. These 
groups will need to draw on technical and practical expertise. To support this work, the Review 
suggested Safe Work Australia should establish a WHS technical panel. The panel would comprise 
respected experts from a diverse range of subject matter specialities, WHS knowledge, skills and 
experience; and would operate consistent with Commonwealth procurement panel arrangements. This 
would enable the Safe Work Australia Agency to flexibly access relevant expertise to support the 
tripartite working groups and develop well-informed national policy advice for Safe Work Australia 
Members and ultimately WHS ministers. 

The establishment of the WHS technical panel is an action item arising from the Review which Safe 
Work Australia Members have tasked the Agency with progressing immediately. 

Finally, this Review considers that the model WHS Regulations modernisation project should consider 
ways to evaluate the effectiveness of the model WHS laws, including through its research activities and 
data collections. 

The model WHS Regulations: modernisation project – Recommendation 18 

Undertake a model WHS Regulations modernisation project to improve consistency and appropriately 
regulate modern work, workplaces, and emerging hazards, including by: 

a. developing clear criteria for identifying where regulations are required, and 
b. considering the issues outlined in Appendix F and Appendix G (subject to the criteria in (a) 

above). 

 

 
633 MBA, Submission, p 23. 
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8. Environmental scan 

Terms of Reference: 

2.1, 2.2, 2.3, 2.5, 2.6 

Reviews considered in this chapter: 

• 2018 Review of the model Work Health and Safety laws (2018 National Review) 

• 2024 Report of the Statutory Review of the Online Safety Act 2021 

• 2024 Report of the Senate Select Committee on Adopting Artificial Intelligence 

• 2025 Report of the House Standing Committee on Employment, Education and Training, The 
Future of Work: Inquiry into the Digital Transformation of Workplaces 

• 2025 Report of the Productivity Commission, Harnessing data and digital technology: Inquiry 
report 

• 2025 Report of the Victorian Legislative Assembly Economic and Infrastructure Committee, 
Inquiry into workplace surveillance. 

Introduction 

This chapter explores 3 key issues that consultation indicates will likely be among the most significant 
shaping our workplaces, including how we work and manage persistent and emerging WHS risks in the 
coming years. 

They are: 

• digital transformation of work and workplaces 

• climate change 
• harmful workplace behaviours. 

8.1 Digital transformation of work and workplaces 
Digital technologies have been transforming work and workplaces for decades, but the emergence of AI 
is significant enough to be considered part of the ‘Fourth Industrial Revolution’, with the potential to 
affect every sector of the economy.634 AI is a broad term, encompassing digital systems that can 
perform tasks previously requiring human intelligence, and its use is changing rapidly. 

  

 
634 T Philbeck and N Davis, ‘The Fourth Industrial Revolution: Shaping a new era’, Journal of International Affairs, Fall 2018 / 
Winter 2019, 72(1):17–22; Organisation for Economic Co-operation and Development, Using AI in the workplace: 
Opportunities, risks and policy responses, OECD, March 2024, accessed 13 May 2026, p 3. 

https://www.jstor.org/stable/26588339?seq=1
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Final report 
Best Practice Review of the model WHS laws Environmental scan | Page 116 of 201 

Some automated decision-making (ADM) systems use AI to automate all or part of a decision-making 
process, without the need for human intervention.635 Other major current categories of AI systems 
include: 

• generative AI: systems trained on large volumes of real-world data that can interpret and 
generate content such as text, images and other media636 

• agentic AI: systems that integrate with other software to complete tasks independently or with 
minimal human supervision.637 

AI is increasingly reshaping the nature of work in Australia, with its adoption accelerating across 
industries and occupations at varying rates. An estimated 63% of Australian businesses were using 
generative AI tools in 2024,638 and 84% of Australians in office jobs reported using AI at work in 2024.639 
Tasks are increasingly automated or allocated by AI systems (for example, on digital labour platforms), 
and PCBUs and workers are responding by integrating AI into their daily workflow. Industry is also 
increasingly using AI to understand, summarise or contextualise the WHS requirements that apply to 
their businesses. 

While AI can assist in identifying and controlling existing hazards, its use can also create new and 
evolving WHS risks, particularly where systems influence work allocation, monitoring or surveillance, 
or decision-making with limited transparency or human oversight. As AI becomes more embedded, the 
model WHS laws will remain the key legislative framework through which the physical and 
psychosocial risks arising from its use in workplaces are managed. 

Several inquiries have examined AI and other digital technologies and have recognised the importance 
of the model WHS laws as a means of mitigating harms associated with AI. The 2025 Productivity 
Commission inquiry report on harnessing data and digital technology recommended reliance on 
established regulatory systems to manage potential harms and referred to the model WHS laws as an 
example of a regulatory framework that can be readily adapted to manage risks.640 This approach would 
involve assessing laws (including the model WHS laws) for potential AI-related gaps and considering 
whether targeted law reform may be needed.641 

The Australian Government’s National AI Plan similarly concluded that established legal and regulatory 
frameworks are best placed to mitigate AI-related risks, as an alternative to new economy-wide 
regulation.642 

This Review notes the AI Employment and Workplace Forum was established in April 2026 to drive 
tangible actions and outcomes to achieve the objectives of the National AI Plan, facilitating tripartite 
dialogue on AI adoption in the workplace.643 The forum’s first meeting examined the themes of trust, 
capability, transparency, safety and productivity, with WHS a key safety consideration. 

 
635 Senate Select Committee on Adopting Artificial Intelligence, Final report, Australian Government, 2024, accessed 18 May 
2026, p 113. 
636 Australian Cyber Security Centre, Engaging with artificial intelligence (AI), Australian Signals Directorate, 2024, accessed 
24 April 2026, p 5; Department of Industry, Science and Resources, Terms and definitions, Australian Government, 2025, 
accessed 24 April 2026. 
637 C Stryker, What is agentic AI?,  IBM, n.d., accessed 30 April 2026. 
638 B Abbott, Australian enterprises coming 4th in 2024 Global Survey of Generative AI Usage, TechRepublic, August 2024, 
accessed 10 April 2026. 
639 Microsoft and LinkedIn, Work Trend Index 2024, May 2024, accessed 10 April 2026. 
640 Productivity Commission, Harnessing data and digital technology: Inquiry report, Productivity Commission, 2025, pp 2, 80, 
accessed 18 May 2026. 
641 Productivity Commission, Harnessing data and digital technology: Inquiry report, Productivity Commission, 2025, p 2. 
642 Department of Industry, Science and Resources, National AI Plan, Australian Government, December 2025, accessed 
13 May 2026, p 28. 
643 A Rishworth, Speech to Australian Financial Review Workforce Summit, 28 April 2026, accessed 13 May 2026. 

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Adopting_Artificial_Intelligence_AI/AdoptingAI/Report
https://www.cyber.gov.au/business-government/secure-design/artificial-intelligence/engaging-with-artificial-intelligence
https://www.industry.gov.au/publications/voluntary-ai-safety-standard/terms-and-definitions
https://www.ibm.com/think/topics/agentic-ai
https://www.techrepublic.com/article/generative-ai-adoption-survey-australia/
https://news.microsoft.com/en-au/features/ai-at-work-is-here-now-comes-the-hard-part/
https://www.pc.gov.au/inquiries-and-research/data-digital/report/
https://www.pc.gov.au/inquiries-and-research/data-digital/
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What we heard 

Some submissions emphasised the WHS benefits of AI adoption in workplaces, while others 
emphasised the risks and harms. Industry groups644 praised its potential to improve safety and 
efficiency through automation, predictive analysis and reduced exposure to hazards. Unions and 
non-government submissions645 raised concerns about the potential physical and psychosocial 
risks it poses, including: 

• low job control 

• intrusive surveillance 

• increasing bias and discrimination against workers 

• high work intensity 

• the facilitation of harassment and abuse. 

The Centre for Future Work acknowledged digital technology can be used to manage WHS risks 
(for example, by using surveillance cameras to monitor aggressive customers) but suggested 
excessive or unreasonable use can lead to physical or psychological harm.646 It noted productivity 
tools that determine ‘optimal’ work patterns can result in unrealistic standards or high work 
intensity, increasing the risk of incidents and injuries.647 This can also endanger others, such as 
when transport workers, pressured to meet unrealistic targets, become more prone to road 
accidents.648 SA Unions highlighted the psychosocial risks of workplace surveillance arising from 
poor organisational change management, low job control, lack of role clarity and poor 
organisational justice.649 

Submissions also expressed concerns about worker privacy, data governance and the accuracy 
of AI decisions and outputs, including AI-generated safety documents and content, particularly 
SDS.650 

Stakeholder views were mixed regarding the adequacy of existing WHS laws for regulating AI. 
Industry cautioned against rushing to introduce new prescriptive legislation without first 
considering the evidence of harm,651 instead proposing that the safety impact of new technologies 
be monitored.652 Unions considered current regulatory settings insufficient, particularly for 
managing the psychosocial hazards arising from AI use, and supported introducing new 
regulations and practical guidance.653 

Within this context, the ACTU requested this Review consider recent amendments made to the 
NSW WHS Act through the Work Health and Safety Amendment (Digital Work Systems) Act 2026 
(discussed further below). SafeWork NSW suggested the model WHS Regulations be reviewed to 
ensure they cover the risk of AI.654 Strategy and design firm Veyter Pty Ltd noted its concern that 
the designer duty in the model WHS Act does not explicitly apply to AI.655 

  

 
644 Australian Institute of Company Directors, Submission, p 6; Australian Retailers Association and National Retail 
Association, Submission, pp 3–4. 
645 SA Unions, Submission, p 35; The Reckoning Room, Submission, p 13; Centre for Future Work, Submission, pp 8–9; 
BRIDGES at Work, Submission, p 9. 
646 Centre for Future Work, Submission, p 8; BRIDGES at Work, Submission, p 18. 
647 Centre for Future Work, Submission, pp 8–9. 
648 S Farthing, S Sacher, E Santow and A Vos, Surveillance creep: Technology-enabled worker surveillance, Human Technology 
Institute, University of Technology Sydney, 2026, p 16, accessed 9 April 2026. 
649 SA Unions, Submission, p 35. 
650 Andrew Watt, Submission, p 26; Community and Public Sector Union, Submission, p 15; Australian Institute of 
Occupational Hygienists, Submission, p 6. 
651 Australian Institute of Company Directors, Submission, p 6; Australian Retailers Association and National Retail 
Association, Submission, pp 3–4. 
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Discussion and recommendations 

Application of the model WHS laws to AI 

The model WHS laws are ‘technology neutral’, designed to be flexible and capable of dealing with 
changing work and workplaces. Regardless of their level of autonomy, AI, agentic AI and ADM are all, in 
a legal sense, tools designed and used by humans to undertake specific tasks. In this respect, they are 
no different to any software, plant or work system a PCBU may use to carry out work. 

The primary duty in the model WHS Act requires PCBUs to provide and maintain safe systems of work. 
Where AI systems are used at work and in workplaces, a PCBU must consider the risks to workers’ 
health and safety, both physical and psychological, and eliminate or minimise those risks so far as is 
reasonably practicable. The model WHS Act also requires upstream duty holders, including designers, 
to ensure, so far as reasonably practicable, that plant, substances or structures (including software) 
are made without risks to end users.656 Like any other designer of plant, tools or equipment used in a 
workplace, AI designers and providers must ensure that potential harms are ‘designed out’ of the AI 
system early or resolved before deployment. 

Current WHS laws therefore apply to AI-powered systems and tools, although there may be practical 
challenges in applying and enforcing WHS laws in practice. For example: 

• The opacity of many AI systems makes it difficult to understand and interrogate them, leading 
to compliance and enforcement challenges. 

• AI systems typically change over time, as they ‘learn’ by adapting to new inputs. This dynamism 
makes it more difficult to foresee risks and ensure adequate oversight. 

• Third-party companies often train, update and manage AI systems used by PCBUs, which may 
make assigning liability for AI-related harms more complex. 

• AI systems have known risks of bias, discrimination, and inaccuracy – and, due to the capacity 
of AI systems to operate and make decisions at scale, this can lead to systemic and widespread 
safety and discrimination problems. 

• Many AI systems rely on mass collection and use of personal data about workers, which can be 
used for a range of harmful purposes – for example, to penalise or discriminate against workers 
or to interfere with their private lives. 

• Highly automated systems have the potential to subject workers to rigid and inflexible 
decisions, limit workers’ autonomy and discretion, reduce accountability for decisions, and 
threaten workers’ jobs. 

• New AI products and services are introducing particular WHS risks. For example, adopting 
sophisticated surveillance technology such as emotion recognition and neurotechnology leads 
to new and potentially excessive forms of intrusion into workers’ emotions, minds and bodies. 

To ensure the technology neutral model WHS laws are operating as intended, it is important to test 
whether they are being applied effectively to deal with the WHS risks of new technologies such as AI; 
and that how they are applied is clearly articulated to duty holders and those to whom the duty is owed, 
to support compliance and enforcement. 

  

 
652 Australian Institute of Company Directors, Submission, p 9; Australian Retailers Association and National Retail 
Association, Submission, p 4. 
653 Community and Public Sector Union, Submission, p 13; ACTU, Submission, p 7. See also ANMF (Vic Branch), Submission, 
p 10 in the context of regulations specific to the health industry. 
654 SafeWork NSW, Submission, p 13. 
655 Veyter Pty Ltd, Submission, p 4; ANMF (Vic Branch), Submission, p 9. 
656 Model WHS Act, s 22. 
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This Review notes there are several areas that will require particular attention regarding how 
technology-neutral WHS principles apply to AI systems in the workplace context, including 
considering: 

• what is reasonably practicable in a context where AI-enabled tools have the potential to cause 
harm to workers while simultaneously assisting PCBUs to meet their WHS requirements 

• how shared and upstream duties apply, and 
• whether the powers and functions of regulators, HSRs and EPHs remain fit for purpose as new 

technologies develop and working arrangements change. 

This Review’s recommendation to monitor and identify areas of uncertainty (see below) will ensure that 
these issues are contemplated when considering whether the model WHS laws may need any 
amendments into the future. 

Responses by governments 

Australian governments have in recent years sought to understand and respond appropriately to the 
health and safety risks posed by AI both in the workplace and the wider social sphere.657 

Government responses reflect diverging views on how best to regulate rapidly evolving technologies 
and highlight the challenge of achieving a balance between safeguards and flexibility. AI tools can 
quickly acquire new capabilities that may not have been foreseen by legislation, making AI regulation a 
challenging task. 

NSW Digital Work System variation 

In February 2026, NSW varied its WHS Act to require PCBUs to ensure, so far as is reasonably 
practicable, that the health and safety of a worker is not put at risk from the allocation of work by a 
digital work system.658 This includes consideration of workloads, metrics and monitoring and 
surveillance that may be excessive or unreasonable. The amendments also allow an EPH to require a 
PCBU to provide them with reasonable assistance to access and inspect a digital work system relevant 
to a suspected contravention of the Act. At least 48 hours’ notice, but no more than 14 days, must be 
given if an EPH proposes to exercise the power, which comes with additional safeguards.659 The 
variations also provide for a review of the amendments should Safe Work Australia make changes to 
the model laws on substantially the same subject matter. 

Unions supported the amendments,660 while industry representatives, including Australian Industry 
Group and ACCI, considered the current PCBU duties to be sufficient and raised concerns about the 
practical implications of expanded entry permit powers.661 

This Review considered NSW’s variations and whether they should be adopted in the model WHS laws. 

  

 
657 See Legislative Assembly Economic and Infrastructure Committee, Inquiry into workplace surveillance, Victorian 
Government, 2025; House Standing Committee on Employment, Education and Training, Inquiry into the digital transformation 
of workplaces, Australian Government, 2025; and Senate Select Committee on Adopting Artificial Intelligence, Final report, 
Australian Government, 2024, 
658 The Work Health and Safety Amendment (Digital Work Systems) Act 2026 (NSW) defines digital work system as an 
algorithm, artificial intelligence, automation or online platform. 
659 Including ss 118 (2A) and 118A, which provide that the regulator must issue and publish, on the regulator’s website, 
guidelines about the power of WHS entry permit holders to require PCBUs to provide reasonable assistance to access and 
inspect digital work systems relevant to suspected contravention. 
660 Shop, Distributive and Allied Employees Association, Submission, pp 2–3. 
661 ACCI, Submission, p 7; Australian Institute of Company Directors, Submission, p 10; Australian Industry Group, 
Submission, p 19. 
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The existing primary duty of care (section 19) in the model WHS Act requires a PCBU to manage WHS 
risks, regardless of their source. This includes physical and psychosocial risks arising from the use of 
AI. The NSW amendment clarifies the primary duty applies to AI and digital technologies. It does this by 
expressly recognising that WHS obligations extend to ‘digital work systems’ and articulating particular 
risks associated with these systems that must be considered by PCBUs. In this way, the NSW 
amendment seeks to clarify how the duty practically applies to AI and digital technologies and what 
kinds of psychological harms may arise. 

The NSW amendments introduce the new concept of a ‘digital work system’ into its version of the 
model WHS Act. While the NSW amendment may seek to clarify how the duty practically applies to AI 
and digital technologies, this Review considers it has done so by introducing a new definition which 
may not apply to all types of systems, particularly highly sophisticated automated software systems 
which continue to evolve apace. In doing so, the Review considers it may have unintentionally limited 
the principles-based approach underpinning the model WHS laws. 

This Review considers that introducing new definitions and new prescriptive provisions should be 
approached with care, to avoid the risk that future courts see in this a narrowing of the general 
applicability of the model WHS Act and find a future area of risk is not covered because it is not 
explicitly defined in the model WHS Act or Regulations. This is particularly relevant with AI, which is 
evolving fast. 

This Review is also concerned that the NSW amendment does not appear to have taken into account 
the legislative duties of upstream duty holders such as designers, whose influence on designing out 
potential harms is particularly relevant to AI systems and who have a WHS duty to remove those 
harms.662 

Given this Review’s view that the primary duty contained in the model WHS Act already covers the 
situation considered by the NSW amendment, it is this Review’s view that the rest of the model WHS 
legal framework also applies, including right of entry provisions and other worker rights and PCBU 
obligations. This Review notes NSW’s amendments to right of entry powers were likely consequential to 
the introduction of the new duty and do not indicate a gap in existing right of entry provisions which are 
not limited to certain types of work-related risks. 

It is noted, however, that Recommendation 19(a) of this Review will allow Safe Work Australia to 
continuously monitor the impact of the NSW amendments in the context of its broader consideration of 
AI and WHS and identify any gaps in the model WHS law framework which might require future 
amendments. 

Research 

Previous reviews and inquiries, submissions to this Review and research all indicate the potential 
reach of AI is so vast, and the speed of change so fast, that there remain many unknowns. A report 
commissioned by the NSW Centre for WHS noted there is currently a lack of system-wide effort and 
resources dedicated to understanding and analysing the effects of AI on workers and workplaces.663 As 
raised in many industry submissions, there is a need to continue monitoring the effects of emerging 
digital technology on safety, in consultation with business, industry and workers.664 This Review 
therefore considers there is a need to build on existing research on the benefits and risks associated 
with digital technologies, including impacts on work design, workload, psychosocial risks and 
decision-making. 

 
662 This Review also notes that the Bill’s second reading speech acknowledges the proposed duty ‘reflects the reality that harm 
does not arise from the technology itself, but from how digital work systems are designed, deployed and managed in practice’. 
663 A Cebulla, Z Szpak, G Knight, C Howell and S Huzzain, Ethical use of artificial intelligence in the workplace final report, NSW 
Centre for WHS, 2021, p 45, accessed 16 April 2026. 
664 Australian Institute of Company Directors, Submission, p 9; SA Unions, Submission, p 35; Australian Retailers Association 
and National Retail Association, Submission, p 4. 
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Recommendations 

The model WHS Act is flexible and technology-neutral, which renders it well placed to respond to new 
and emerging technologies such as AI. While the law theoretically applies to all technologies, there are 
some specific practical challenges in seeking to apply the law to AI. In light of these challenges, it is 
important to ensure that the law remains effective and that it provides sufficient certainty to allow 
PCBUs to comply with their obligations, regulators to enforce the law, and workers to understand their 
rights in the AI context. 

This Review has highlighted the challenges for the WHS framework as AI is increasingly adopted in the 
workplace, and with those challenges comes the potential for future legislative gaps. 

This Review therefore recommends Safe Work Australia develop a broad strategy on AI and other 
emerging technologies. The strategy will allow it to monitor, through its tripartite membership, how the 
model WHS laws are being applied, interpreted and enforced. It could then consider whether there is a 
need for any immediate legislative clarifications to address gaps and uncertainties or whether these 
uncertainties can be dealt with through industry Codes and clear guidance. Technology-specific and 
industry-specific considerations could also be included in the newly recommended national industry 
Codes. There is also an opportunity to reinforce regulators’ compliance and enforcement stance on AI 
through the new NCEP. 

This Review considers any future amendments to the model WHS Act should be technology neutral 
(and avoid introducing new legal concepts and terms) to ensure that the model WHS framework 
applies to AI and digital technologies in the same way as it would to other technologies. This approach 
would not change the underlying duties in the model WHS Act or create a separate duty for AI – rather, 
it would ensure that the existing law remains clearly applicable to AI. This approach has the benefit of 
ensuring that proactive measures are taken by duty holders to prevent AI-related harm in the 
workplace, while retaining the principles-based approach that characterises the model WHS laws. 

This Review also recommends Safe Work Australia conduct further research to more fully understand 
the challenges AI presents to the application of WHS laws, clarify areas of compliance uncertainty, and 
monitor the benefits and risks of AI. Research should also be translated into practical solutions to 
support the safe adoption of AI in Australian workplaces. 

To support this strategy, Safe Work Australia will undertake sustained education and communications 
activities to ensure PCBUs, workers and others have clear, simple and easily accessible advice on how 
the current model WHS laws apply to AI use in the workplace. 

Environmental scan – Recommendation 19 

Safe Work Australia to develop a strategy on artificial intelligence and other emerging digital technologies 
which: 

a. monitors how WHS laws are interpreted, applied and enforced in relation to digital technologies to 
ensure the model WHS Act, Regulations and Codes remain fit for purpose as new technologies 
develop and working arrangements change 

b. makes new Regulations, Codes and/or amendments to the model WHS Act where gaps are 
identified 

c. identifies, and clarifies through industry Codes of Practice, any areas of current regulatory 
uncertainty, and 

d. supports through its Research and Evaluation Strategy research on how digital technologies 
impact WHS (including both benefits and risks) with practical solutions that can be applied in 
workplaces as a priority outcome of the research. 
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8.2 Climate change 
Climate change is exacerbating existing workplace hazards. Rising temperatures and more frequent 
heatwaves pose the most significant risk for mortality and injury.665 However, other associated hazards 
include floods, bushfires, poor air quality, communicable diseases, ultraviolet (UV) radiation and 
agrochemicals (such as pesticides, the use of which is expected to increase).666 The ILO’s 2024 report 
on ensuring health and safety in a changing climate presents evidence linking climate change to 
deteriorating work environments and an increased risk of occupational injury, disease and death.667 

Climate-related hazards affect workers across a range of industries to varying extents. Outdoor 
workers in agriculture, natural resource management, construction, waste collection, emergency 
repair work, transport, tourism and sports are most at risk of heat stress,668 as are workers working in 
poorly ventilated enclosed spaces and environments that generate heat, such as bakeries, foundries 
and laundries. First responders are likely to be at risk of both psychological harm and physical injury in 
responding to increasingly severe and frequent extreme weather events. Certain cohorts of workers 
may be at higher risk of harm, including pregnant women, workers with certain types of disabilities, and 
gig workers.669 Additionally, new WHS risks may arise from the shift to green industries in response to 
climate change; and the adoption of technologies such as lithium batteries and solar panels, which 
contain chemicals hazardous to human health.670 

Climate change impacts on WHS not only have a human cost but an economic cost as well, affecting 
productivity more broadly. In Australia, mining, construction, agriculture, power generation and 
transmission, and some service occupations, are particularly at risk from labour productivity 
reductions due to higher temperatures. The Department of the Treasury estimates a reduction in 
Australia’s aggregate labour productivity by between $135 billion and $423 billion by 2063 due to 
heat-related costs.671 

 
665 E Humphrys, ‘Inertia in transformed times: Work health and safety admit climate change’, Journal of Industrial Relations, 
2024, 66(5):685–702, p 685. 
666 Australian Climate Service, Australia’s national climate risk assessment report, Australian Climate Service, 2025, p 11, 
accessed 11 May 2026; ILO, Ensuring safety and health at work in a changing climate, ILO, 2024, p 6, accessed 11 May 2026. 
667 ILO, Ensuring safety and health at work in a changing climate, ILO, 2024, p 7. 
668 ILO, Ensuring safety and health at work in a changing climate, ILO, 2024, p 17. 
669 ILO, Ensuring safety and health at work in a changing climate, ILO, 2024, p 9. 
670 ILO, Ensuring safety and health at work in a changing climate, ILO, 2024, p 7. 
671 Department of the Treasury, Intergenerational report, 2023, p 99, accessed 11 May 2026. 
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What we heard 

The ACTU called for targeted provisions in the model WHS Act or Regulations to explicitly require 
PCBUs to control climate-related hazards. It also reiterated the recommendations in its position 
paper for regulatory reforms relating to air quality, inclement weather and vector-borne 
illnesses.672 The Community and Public Sector Union encouraged Safe Work Australia to support 
and lead coordinated planning regarding the WHS impacts of climate change.673 

Other commentary on climate-related hazards focused primarily on work in extreme heat. The 
NFF focused on heat stress and fatigue during seasonal peaks and recommended publishing heat 
stress protocols with practical hydration and rest breaks.674 The Water Services Association of 
Australia suggested updating national heat guidance for outdoor and 24/7 workforces; and 
aligning psychosocial risk frameworks with heat and fatigue management.675 

Discussion and recommendations 

Better coordination and strategic planning for WHS impacts 

The ILO published 2 key reports in 2024 on WHS and climate change and global best practice.676 The 
ILO 2024 reports identified 4 broad actions to tackle the impact of climate change on working 
conditions: 

• interdepartmental coordination 
• meaningful consultation with key stakeholders, underpinned by enhanced research to develop 

robust policy 
• new regulations, policies and action plans across a wide range of industries and activities, in 

addition to enhancing established legislation and policy frameworks 
• new public health education for specific industries and the broader population. 

This Review supports the ILO identification of greater policy coherence and cooperation between 
governments and social partners to effectively deal with the impacts of climate change on WHS.677 A 
number of Australian Government departments have developed plans in response to climate change, 
including the National Adaptation Plan and the National Health and Climate Strategy, which identify 
certain workers as being at higher risk of negative health effects associated with climate change.678 The 
National Health and Climate Strategy also highlights the impact of climate change on mental health 
and wellbeing.679 The Australian WHS Strategy 2023−2033680 and Safe Work Australia Research and 
Evaluation Strategy draw from these frameworks, recognising the impacts of climate change on 
workers and the need for more consultation on how best to respond to climate change. Managing the 
WHS challenges posed by climate change is also part of Australia’s international obligations under ILO 
Convention No. 155.681 

 
672 ACTU, Submission, pp 35–36. See also ACTU, Work health and safety in the era of climate crisis, ACTU, 2025, accessed 
18 May 2026. 
673 Community and Public Sector Union, Submission, p 16. 
674 NFF, Submission, p 7. 
675 Water Services Association of Australia, Submission, p 6. 
676 ILO, Ensuring safety and health at work in a changing climate, ILO, 2024; and ILO, Heat at work: Implications for safety and 
health, ILO, 2024. 
677 ILO, Ensuring safety and health at work in a changing climate, ILO, 2024, p 14. 
678 DCCEEW, National Adaptation Plan, Australian Government, 2025, p 40, accessed 1 May 2026; Department of Health and 
Aged Care, National Health and Climate Strategy, Australian Government, 2023, p 20, accessed 1 May 2026. 
679 Department of Health and Aged Care, National Health and Climate Strategy, Australian Government, 2023, p 94. 
680 Safe Work Australia, Australian WHS Strategy 2023−2033, Safe Work Australia, February 2023, p 9, accessed 11 May 2026. 
681 Convention No. 155 requires Member States to formulate, implement and periodically review a coherent national policy on 
occupational safety and health and the working environment. 
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This work illustrates that WHS considerations have been ‘integrated somewhat into broader 
Commonwealth climate change planning processes, but not in a coordinated or comprehensive 
manner’.682 There is an opportunity for more coordinated, systematic engagement within the WHS 
‘ecosystem’ and within and across governments to respond to the WHS impacts of climate change, 
including through Safe Work Australia’s tripartite processes. 

An absence of strategic engagement may see jurisdictions individually respond to climate-related 
risks, weakening harmonisation. In November 2025, the ACT introduced a new Code of Practice on 
managing the risks associated with extreme temperatures,683 while in April 2026 the NSW Net Zero 
Commission684 recommended amending the NSW WHS Regulations to mandate heat stress prevention 
plans and safe heat thresholds. 

WHS impacts will also be felt as industries and occupations evolve during the transition to net zero. 
Employment in the mining sector is expected to decline by 6% by 2030 and by 12% by 2050,685 while 
demand for critical roles in the trades, technical occupations and engineering professions will rise.686 
Sectors where strong jobs growth is expected include hydro-electricity generation, wind generation, 
solar generation and offshore wind generation.687 As workers transition to new roles or leave the 
workforce, PCBUs will need to assess the risks of psychological harm associated with poor 
organisational change management. At the same time, jobs in the clean energy sector must be safe 
and healthy, and there is a need to better understand the WHS risks posed by work in the sector (such 
as the physical and psychosocial risks from work in remote offshore wind farms) and associated 
technologies (such as solar panels, lithium batteries and energy-efficient fluorescent lamps, which 
contain hazardous chemicals including lead, cadmium and mercury).688 

Within this context, this Review recommends that the proposed model WHS Regulations 
modernisation project review how the Regulations apply to grid-scale battery energy storage systems 
and small hydrogen facilities (see Appendix G, 11).689 

This Review also recommends Safe Work Australia develop a strategy to ensure a nationally consistent 
understanding of how WHS laws apply to climate-related hazards and the clean energy industry to 
prevent future variations across jurisdictions and ensure clarity and certainty for duty holders, workers 
and regulators. A strong evidence base will also assist in identifying any legislative gaps and informing 
any necessary amendments to the model WHS laws. 

In developing the strategy, Safe Work Australia should engage with federal government agencies 
involved in climate adaptation, such as the Australian Centre for Disease Control, to ensure that WHS 
is integrated into national climate change policy. This would align with international best practice and a 
recommendation by the ILO in April 2026 to ‘strengthen inter-institutional coordination among labour, 
public health, meteorological, environmental, infrastructure and disaster management bodies’690 to 
promote integrated approaches to WHS in the context of extreme weather events and changing 
weather patterns.  

 
 
682 E Humphrys, ‘Inertia in transformed times: Work health and safety admit climate change’, Journal of Industrial Relations, 
2024, 66(5):685, p 687. 
683 Work Health and Safety (Managing the Risks Associated with Extreme Temperatures) Code of Practice 2025 (ACT). 
684 NSW Net Zero Commission, Heat stress spotlight report, NSW Net Zero Commission, 2026, p 48, accessed 11 May 2026. 
685 P Hurley, M Hildebrandt, E Knight, C Nguyen and S Hoang, Counting down to Net Zero 2050: Australian labour market 
impacts and regional training responses, 2023, p 12, accessed 11 May 2026. 
686 Jobs and Skills Australia, The clean energy generation, Jobs and Skills Australia, October 2023, p 156, accessed 30 April 
2026. 
687 Jobs and Skills Australia, The clean energy generation, Jobs and Skills Australia, October 2023, p 156. 
688 ILO, Ensuring safety and health at work in a changing climate, ILO, 2024, p 104. 
689 DCCEEW, Submission, p 3. 
690 ILO, Tripartite experts agree on measures to protect workers and enterprises from weather-related risks, ILO, 28 April 2026, 
accessed 13 May 2026. 
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The ILO notes that the scientific evidence base regarding the impact of climate change on WHS is 
limited in many critical areas, and further research is needed to guide policymaking.691 Industries where 
work is primarily performed indoors, such as healthcare and social assistance, education and training, 
arts and recreation and retail, have tended to be under-researched even though they will also be 
impacted by climate change.692 The impacts of UV radiation and air pollution on WHS require further 
research in the Australian context. This Review recommends supporting further research into the 
climate-related WHS impacts on a wider range of hazards and industries with a focus on translating 
findings into practical support for PCBUs. 

The model WHS Regulations and climate-related hazards 
The model WHS Regulations do not explicitly refer to climate change or climate-related hazards. 
Climate-related hazards are, however, captured by the primary duty of care in the model WHS Act, 
which requires PCBUs to provide and maintain a work environment without risks to health and safety, 
so far as is reasonably practicable.693 

Climate-related risks are also covered generally across various model WHS Regulations, model Codes 
of Practice and guidance materials, including through specific regulations dealing with extreme 
temperatures, ventilation, emergency plans and air monitoring, and a model Code of Practice on 
managing biological hazards at work.694 However, these laws and guidance materials generally relate to 
‘business as usual’ risks and not all have been updated in response to the more serious and systemic 
intensification of risks caused by climate change. (The Review notes the model Code of Practice on 
Managing the Work Environment and Facilities is currently being updated to reconsider ventilation and 
indoor air quality control measures.) 

Given the significant risks associated with climate related hazards, this Review recommends new 
model WHS Regulations in 3 key areas, to be progressed as a priority as part of the proposed model 
WHS Regulations modernisation project (discussed at Chapter 7). These are: 

• extreme heat 
• air quality 
• vector-borne diseases. 

Extreme heat 
The National Health and Climate Strategy identifies heat as one of the most significant climate risks to 
health and wellbeing. It has immediate and long-term health impacts, from illnesses such as heat 
exhaustion and heatstroke to the development of chronic diseases. In Australia, severe and extreme 
heatwave events are projected to double if global warming reaches +2oC and more than quadruple at 
up to +3oC. Data shows that, between 2012 and 2022, twice as many working age males (1,434) as 
females (716) were hospitalised due to extreme heat, which may reflect higher numbers of men in 
outdoor-based work. Although current WHS laws impose a duty on PCBUs to provide a safe working 
environment free from extreme temperatures, the ILO has found that such general regulations are 
inadequate to respond to the challenges of a warming planet. It suggests following the lead of countries 
that have legislated specific measures for extreme heat, such as heat stress indicators, temperature 
thresholds and protective measures including rest areas, hydration, education and training, and PPE. 

 
691 ILO, Ensuring safety and health at work in a changing climate, ILO, 2024, p 2. 
692 L Wuersch, A Neher, FE Marino, L Bamberry and R Pope, ‘Impacts of climate change on work health and safety in Australia: 
a scoping literature review’, International Journal of Environment Research and Public Health, 2023, 20(21):7004, p 3. 
693 Model WHS Act, s 19(3)(a). 
694 Regs 40(f) and (e) require PCBUs to ensure that workers carrying out work in extremes of heat or cold are able to carry out 
work without risk to health and safety and to ensure ventilation enables workers to carry out work safely respectively. Reg 43 
requires PCBUs to prepare, maintain and implement an emergency plan. Reg 50 requires a PCBU to carry out air monitoring to 
determine the airborne concentration of a substance or mixture at the workplace to which an exposure standard applies. 

https://www.ilo.org/publications/ensuring-safety-and-health-work-changing-climate
https://www.mdpi.com/1660-4601/20/21/7004
https://www.mdpi.com/1660-4601/20/21/7004
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Air quality 

Air quality is a major environmental determinant of health. Outdoor and indoor air pollution is 
associated with a wide range of adverse effects on respiratory, cardiovascular, reproductive and 
mental health and can increase the risk of cancer, stroke and cardiovascular disease. Climate change 
is likely to lead to more frequent and widespread episodes of bushfire smoke, ozone pollution and 
thunderstorm asthma, which will particularly affect outdoor workers and first responders. In the 
2019−20 Black Summer bushfires, close to 80% of Australia’s population was impacted by bushfire 
smoke, contributing to 417 excess deaths and a range of other health impacts. Conventional 
engineering controls such as hazard enclosure and ventilation may not always be applicable to outdoor 
work environments, in which case specific regulations would provide greater clarity to PCBUs on how 
to manage risks. 

Indoor air quality protection will also require close attention given human exposure to air pollution 
occurs predominantly indoors, where people spend around 90% of their time. Indoor air pollution is 
affected by outdoor air quality, which in turn is projected to worsen due to climate change, with 
increased emissions of particulate matter, ground-level ozone and other pollutants. Climate change 
can also alter concentrations of indoor air pollutants from indoor sources, such as mould and volatile 
organic compounds. The current model WHS Regulations rely on workplace exposure standards that 
are primarily designed for industrial airborne contaminants, which do not meaningfully impact indoor 
workplaces including schools, offices, retail settings and health and aged care. The Australian 
Academy of Science suggests strengthening WHS obligations around indoor air quality and gradually 
introducing specific mandatory indoor air quality parameters to measure and report against. 

Vector-borne diseases 

The risk from communicable diseases is likely to increase with climate change as rising temperatures, 
altered rainfall patterns and flooding affect the distribution, abundance and seasonality of disease 
vectors such as mosquitos and ticks. Outdoor workers are particularly susceptible to vector-borne 
diseases, as are emergency responders and healthcare workers who deal with infected subjects. 
Long-term climate change projections estimate an increased geographic range and duration for 
mosquito-borne diseases beyond historical patterns. For example, the 2023 Japanese encephalitis 
virus outbreak was observed in Victoria, SA and NSW, when it had only previously been recorded in far 
north Queensland. Specific regulations will assist PCBUs to sufficiently manage the risks associated 
with vector-borne diseases as their likelihood and spread grows. 

The 2024 AIHS member survey found fewer than a quarter of respondents felt confident in their ability 
to help organisations manage climate-related WHS risks.695 

This Review recommends the model WHS Regulations are amended to regulate extreme heat, air 
quality and vector-borne diseases. Regulations will provide clarity to duty holders, workers and 
regulators on how the principles-based WHS laws apply to hazards that climate change continues to 
intensify. 

This Review also notes that industry Codes will play a crucial role in providing practical information 
about climate-related hazards, given the differences in how climate change is impacting different 
industries. Industries involving outdoor work, such as agriculture, construction, civil works and road 
transport, will particularly benefit from advice on heat-related risks via industry Codes. 

  

 
695 AIHS, AIHS Position Statement: Climate Change and Work Health and Safety, AIHS, 2026, accessed 23 April 2026. 

https://aihs.org.au/common/Uploaded%20files/Public/AIHS%20Climate%20Change%20Position%20Statement%20PDF.pdf
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Environmental scan – Recommendation 20 

Safe Work Australia to develop a strategy on climate change which: 
a. includes new model WHS Regulations to regulate extreme heat, air quality and vector-borne 

diseases 
b. monitors how WHS laws are interpreted, applied and enforced in relation to extreme weather to 

identify any gaps in the model WHS Act, Regulations and Codes 
c. makes new Regulations, Codes and/or amendments to the model WHS Act where gaps are 

identified 
d. outlines how it will engage with stakeholders including social partners, experts and other 

government agencies to promote a national approach to managing climate-related WHS risks, 
and integrate WHS into a whole-of-government approach to climate change adaptation, and 

e. supports further research through its Research and Evaluation Strategy on the WHS risks of 
climate-related hazards and the WHS impacts of climate change on under-researched 
industries. 

8.3 Harmful workplace behaviours 
In 2022, the model WHS Regulations were amended to include specific regulations detailing how 
businesses and employers should manage psychosocial risks. Regulation 55D reinforces that PCBUs 
must implement control measures to eliminate and minimise psychosocial risks so far as is reasonably 
practicable.696 When determining the control measures to implement, PCBUs must consider all 
relevant matters, including, for the purposes of this discussion, ‘workplace interactions or 
behaviours’.697 The psychosocial regulations support a ‘systems-based’ approach to managing mental 
health risks at a workplace, recognising that risks may stem from organisational practices, power 
imbalances, and workplace culture, as well as from individual behaviours. 

The psychosocial regulations define a psychosocial hazard as ‘a hazard that arises from, or relates to 
the design or management of work; or a work environment; or plant at a workplace; or workplace 
interactions or behaviours; and may cause psychological harm (whether or not it may also cause 
physical harm)’.698 The model Code of Practice for Managing psychosocial hazards at work 
(Psychosocial Code) lists 14 common examples of psychosocial hazards to help duty holders identify 
them in the workplace, including violence and aggression, conflict or poor workplace relationships and 
interactions, bullying, and harassment (including sexual harassment).699 

The introduction of the psychosocial regulations has dramatically increased the awareness of these 
risks in the workplace and the duties of PCBUs to manage them and prevent psychological injuries to 
workers. 

It is noted that consultation for this report occurred in the context of rising workers’ compensation 
claims for psychological injury and many reports of increasing rates of harmful workplace 
behaviours.700 

 
696 Model WHS Regulations, reg 55D(1). 
697 Model WHS Regulations, reg 55D(2)(h). 
698 Model WHS Regulations, reg 55A. 
699 Safe Work Australia, model Code of Practice: Managing psychosocial hazards at work, Safe Work Australia, 2022, pp 18, 
48–53. 
700 Safe Work Australia, Workplace and work-related violence and aggression in Australia report, Safe Work Australia, 2024. 

https://data.safeworkaustralia.gov.au/insights/hazards-and-injuries/work-related-violence-aggression-australia#:~:text=There%20has%20been%20a%2056,workplace%20violence%20since%202017%2D18.&text=Gendered%20differences%20in%20the%20types,of%20workplace%20violence%20and%20aggression.
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What we heard 

Unions and WHS advocates called for the psychosocial regulations to be amended to include 
specific regulations to cover certain psychosocial hazards, particularly work-related violence and 
harassment.701 The ACTU’s submission reflected what this Review heard from many unions: that 
the overarching psychosocial regulations ‘cannot adequately address the complexity and variety 
of psychosocial risks, just as one physical hazard regulation cannot cover all risks related to 
asbestos, confined spaces and manual handling’.702 The Australian Nursing and Midwifery 
Federation NSW Branch said that the ‘one size fits all’ approach of treating all psychosocial 
hazards as equivalent fails to recognise ‘the different risk profiles, causes and controls for 
hazards such as occupational violence, sexual harassment, fatigue and trauma exposure’.703 The 
Shop, Distributive and Allied Employees’ Association noted the need for more to be done to 
address customer abuse and violence in the retail and fast-food sectors.704 The ACTU also 
advocated for the list of common hazards in the Psychosocial Code to match those in the 
Commonwealth version, which has added fatigue, job insecurity and intrusive surveillance.705 

ACCI called for more support for businesses managing psychosocial risks, highlighting 
jurisdictional variations in both the Act and Codes of Practice.706 Industry representatives noted 
the value of guidance, while the Business Chamber of Queensland believed the Psychosocial 
Code strikes the right balance between prescriptive and general requirements.707 Others called 
for more practical guidance to support small to medium-sized businesses that do not have 
dedicated human resource or WHS teams to navigate psychosocial hazards.708 The NFF stated 
that tailored guidance is needed for the agriculture sector, recognising unique factors such as 
isolation and the fact that many farm workplaces are also family homes.709 Several submissions 
highlighted the need for additional training for WHS inspectors to better regulate psychosocial 
hazards.710 

Submissions from The Reckoning Room and Leon Moussa both called for more to be done to 
address workplace bullying and to enhance psychological safety in the workplace.711 

Consultation also highlighted persistent and increasing rates of racism experienced by Aboriginal 
and Torres Strait Islander and culturally and linguistically diverse (CALD) workers. Submissions 
noted that racism at work undermines productivity, interacts with workplace power imbalances 
and can also intersect with other personal attributes to heighten impacts.712 An inconsistent 
understanding of cultural safety by employers and managers was identified as limiting efforts to 
address racism effectively.713 The AHRC said that greater efforts should be made to address 
racism as a WHS issue; and advocated for including a requirement for anti-racism training in the 
Psychosocial Code.714 

This Review also heard from the Australian Federation of Disability Organisations that people with 
disabilities experience discrimination in the workplace and that specific disability training is more 
effective than standard bullying and harassment training to address this.715 

A joint submission from a range of advocacy organisations described how personal 
characteristics (for example, gender, sexuality, race and disability) often intersect to increase 
risks of harmful behaviours like discrimination, bullying and harassment, impacting how WHS 
hazards are experienced and reported.716 There were also calls for moral injury (the lasting 
psychological impact arising from impacts of a potentially morally injurious event at work), and 
the events that cause it, to be recognised as a psychosocial hazard and to be included as a 
consideration in managing WHS risks.717 The impacts of structural under-resourcing, vicarious 
trauma and emergency call-outs for first responders were also raised.718 

  

 
701 ANMF (Vic Branch), Submission, p 10; Community and Public Sector Union, Submission, p 13; National Joint Submission 
on Safety Regulation for Primary Prevention of Gendered Violence, Submission, pp 14–15. 
702 ACTU, Submission, p 32. 
703 New South Wales Nurses and Midwives Association, Submission, p 26. 
704 Shop, Distributive and Allied Employees Association, Submission, p 5. 
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Discussion and recommendations 

Evidence supports a need for a greater national effort to improve understanding of, and responses to, 
harmful workplace behaviours, including work-related violence and harassment. This Review heard 
about the severity of the injuries they cause and how PCBUs often struggle to understand how to 
manage the associated risks. 

In 2023−24, there were almost 20,000 workers’ compensation claims related to harmful behaviours, 
including 8,613 physical assaults, 7,051 incidences of work-related bullying or harassment, and 3,150 
exposures to work-related violence and harassment causing mental stress.719 

These numbers represent a fraction of the true number of incidents720 but support the significant 
anecdotal evidence heard by this Review of the severe impact of work-related violence and 
harassment. The impact appears to be compounded by what many perceive to be a lack of clarity in the 
model WHS laws and a focus by regulators on enforcing compliance relating to risks of physical injury 
in high risk industries such as construction.721 

Industries where risks of harmful behaviours are significant, including public administration and safety, 
healthcare and social assistance, and education and training,722 can often be overlooked during 
compliance and enforcement activities. The risks of harmful behaviours in these industries are also 
disproportionately experienced by women.723 

This Review recommends developing new model WHS Regulations to set out how existing WHS duties 
apply in relation to workplace violence and harassment (including gendered violence) as part of the 
model WHS Regulations modernisation project recommended at Chapter 7. As discussed in 
Chapter 6.1, the Review also recommends new regulations to regulate access to adequate facilities, 
including designated female toilets, in the workplace. 

  

 
705 ACTU, Submission, p 29; Work Health and Safety (Managing Psychosocial Hazards at Work) Code of Practice 2024 (Cth). 
706 ACCI, Submission, pp 12–13. 
707 Business Chamber Qld, Consultation, September 2025. 
708 Anonymous, Submission #69, p 1. 
709 NFF, Submission, p 6. 
710 Shop, Distributive and Allied Employees Association, Submission, p 6; Anonymous, Submission #137, p 9. 
711 The Reckoning Room, Submission, pp 4–7; Leon Moussa, Submission, p 1. 
712 National Joint Submission on Safety Regulation for Primary Prevention of Gendered Violence, Submission, p 12. 
713 Australian Medical Association, Consultation, September 2025; Professor Nareen Young, Consultation, October 2025; 
ACTU, Consultation, February 2026; Reconciliation Australia, Consultation, March 2026. 
714 AHRC (Race Discrimination Team), Consultation, September 2025. 
715 Australian Federation of Disability Organisations, Consultation, October 2025. 
716 National Joint Submission – Safety Regulation for Primary Prevention of Gendered Violence, Submission, pp 57–58. 
717 Dean Yates, Submission, pp 2, 6, 11, 14; Rev Dr Mark Layson, Nikki Jamieson, Assoc Prof Lindsay Carey, Submission, p 5. 
718 ACTU, Submission, Recommendation 21; Private, Submission #78, 2025, pp 1–3; Water Services Association of Australia, 
Submission, p 5. 
719 Safe Work Australia, National Data Set for Compensation-based Statistics [data set], n.d., accessed 6 May 2026. 
720 By way of illustration, only 22 of these claims were for racial harassment, despite considerable feedback that this is a 
common and growing hazard. It is clear that, while reporting of some psychological harms has grown, the extent of some 
others likely remains under-reported. 
721 Safe Work Australia, WHS prosecutions, Dashboard, Safe Work Australia, n.d., accessed 1 May 2026. 
722 Safe Work Australia, National Data Set for Compensation-based Statistics [data set], Safe Work Australia, n.d., accessed 
6 May 2026. 
723 For example, in the healthcare and social assistance industry, 75% of all claims for exposure to violence and harassment 
were made by women. 
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Racism was also raised by many as a significant and growing workplace risk, with some contributors 
noting there is a limited understanding of how racism operates systemically and how repeated or 
relatively minor behaviours can accumulate to produce significant psychological harm.724 The Centre 
for Indigenous People and Work’s Gari Yala 2 (Speak the Truth) report shows a quarter of Aboriginal and 
Torres Strait Islander respondents find their workplaces culturally unsafe, and 66% reported hearing 
frequent racial slurs or jokes in the workplace.725 The Speak the Truth report identified that, even  
among workplaces with cultural safety programs, only 43% had a racism complaint procedure and 
anti-discrimination training, which it considers are fundamental protections.726 

Increasingly, the WHS framework is seen as critical to preventing harmful behaviours in workplaces, 
including racism and other forms of discrimination. To provide further clarity about the role of the 
model WHS Act to prevent injury from harmful behaviours and to elevate the need for PCBUs to be 
aware of their duties, this Review recommends amending the non-exhaustive list in section 19(3) of the 
model WHS Act to include a reference to harmful behaviours. The intent is not to expand the scope of 
the primary duty but to elevate awareness of these risks and reinforce a proactive, systemic 
risk-management approach. The exact wording of the recommendation can be found in Chapter 2.1. 

Importantly, the impact of workplace harmful behaviours is not limited to those directly subjected to 
that harm. Research suggests those who witness harmful behaviours can also experience a range of 
associated negative psychological impacts,727 contributing to unsafe work environments. 

Work to address these issues should consider the complex nature of harmful behaviours, including 
how intersectionality increases exposure risks.728 Care is also required to ensure that WHS risk 
guidance does not inadvertently position affected workers as the ‘problem’.729 

In this context, this Review recommends the development of a strategy to strengthen the evidence 
base and improve understanding of how harmful workplace behaviours are regulated through existing 
WHS duties, the intersection with other psychosocial hazards, and which system-level controls are 
most effective in practice. The strategy should also consider how this information is best translated 
and communicated within the WHS framework. 

This approach is consistent with Safe Work Australia’s Research and Evaluation Strategy, which 
identified the need to expand the evidence base around effective systemic controls and regulatory 
approaches on psychological harm.730 

  

 
724 ACTU, Consultation, February 2026; Australian Medical Association, Consultation, September 2025. 
725 N Young, J Gilbert, O Evans and J O’Leary, Gari Yala 2 (Speak the Truth) full report: Centreing the work experiences of 
Aboriginal and/or Torres Strait Islander Australians in 2025−2026, University of Technology Sydney, Gari Yala, 2026, p 24, 
accessed 13 May 2026. 
726 N Young, J Gilbert, O Evans and J O’Leary, Gari Yala 2 (Speak the Truth) full report: Centreing the work experiences of 
Aboriginal and/or Torres Strait Islander Australians in 2025−2026, University of Technology Sydney, Gari Yala, 2026, pp 27–28. 
727 MB Nielsen, SV Einarsen, S Parveen and M Rosander, ‘Witnessing workplace bullying − A systematic review and 
meta-analysis of individual health and well-being outcomes’, Aggression and Violent Behaviour, 2024, 75. 
728 V O’Keeffe, S Howard, A Neall, A Cebulla and A Hordacre, Harmful behaviours in the workplace − A literature review, 
Flinders University, Australian Industrial Transformation Institute, June 2024, p 63, accessed 13 May 2026. 
729 Reconciliation Australia, Consultation, March 2025. 
730 Safe Work Australia, Research and Evaluation Strategy, Safe Work Australia, 2025, accessed 13 May 2026. 
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Environmental scan – Recommendation 21 

Safe Work Australia to develop a strategy on harmful behaviours which: 
a. amends the model WHS Act to clarify that the duty of care in section 19 includes the management 

of risks arising from harmful behaviours (see Recommendation 4) 
b. develops new model WHS Regulations to regulate access to facilities, including female designated 

toilets, and prevention of work-related violence and harassment, including gender-related 
violence 

c. supports a greater understanding of how the model WHS laws apply to harmful workplace 
behaviours 

d. strengthens through its Research and Evaluation Strategy the evidence base on the management 
of harmful workplace behaviours, including how system level controls can prevent risks across 
different industries, and 

e. provides transparency and consistency of enforcement approach through the NCEP, Codes and 
other supporting materials to support duty holders to manage risks. 
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Appendix A: Communiqué – Meeting of WHS ministers 
18 September 2024 

1. Commonwealth, state and territory Work Health and Safety (WHS) Ministers met today and 
discussed a number of key WHS matters, including new national strategic plans for asbestos and 
silica and dispute resolution processes. 

2. The meeting was chaired by Senator the Hon Murray Watt, Minister for Employment and 
Workplace Relations. 

3. There are still too many deaths, injuries and illnesses arising from work. Ministers reflected on 
WHS statistics published by Safe Work Australia today which show in 2023, 200 workers died 
from a workplace injury, and in 2022-23, 139,000 workers made a workers’ compensation claim 
for a serious injury. 

4. Ministers discussed the importance of ensuring the model WHS laws provide the highest level of 
protection for workers. Ministers asked Safe Work Australia to prepare a proposal on how it 
would undertake a best practice review of the model WHS laws in the context of seeking to 
maintain a harmonised approach. This would involve examining alternative approaches used 
across jurisdictions that could be considered for adoption nationally. 

… 

Dispute Resolution 

18. Ministers noted recent amendments made by the South Australian and Queensland governments 
to their respective WHS Acts following independent reviews conducted in their jurisdictions in 
2022 - the Independent Review of SafeWork SA and the Review of Queensland's Work Health and 
Safety Act 2011. 

19. The amendments allow for certain unresolved WHS disputes to be settled through referral to a 
relevant court or tribunal. The amendments seek to implement the policy intent of 
Recommendation 13 of the Review of the model WHS Laws (Boland Review) conducted in 2018. 

20. Ministers discussed the importance of timely and effective resolution of WHS disputes and 
agreed to re-examine Recommendation 13 of the 2018 National Review and task Safe Work 
Australia to scope options to improve practical dispute resolution processes under the model 
WHS laws and to provide advice to WHS Ministers within 6 months. 

21. WHS Ministers also agreed to request Safe Work Australia look at other relevant 
recommendations from the South Australian and Queensland reviews for consideration 
nationally. 
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Appendix B: Terms of Reference 

Context 

1.1 In September 2024, Work Health and Safety (WHS) ministers asked Safe Work Australia to 
prepare a proposal on how it would undertake a best practice review of the model WHS laws in 
the context of seeking to maintain a harmonised approach. 

1.2 This would involve examining alternative approaches used across jurisdictions that could be 
considered for adoption nationally. 

1.3 The objective of a harmonised approach is to ensure workers across Australia have the same 
protections no matter where they work or what industry they work in and that the compliance and 
regulatory impact on employers is consistent and reduced for those with operations in more than 
one jurisdiction. 

1.4 Safe Work Australia was established by the Safe Work Australia Act 2008 with primary 
responsibility to lead the development of policy to improve WHS and workers’ compensation 
arrangements across Australia. One of Safe Work Australia’s statutory functions is to develop, 
evaluate and, if necessary, revise a model WHS legislative framework for approval by WHS 
ministers for adoption as laws by the Commonwealth, the States and the Territories. 

1.5 Eight of the nine jurisdictions have implemented the model WHS laws. The Commonwealth, 
Australian Capital Territory, New South Wales, Northern Territory and Queensland implemented 
the model WHS laws on 1 January 2012; South Australia and Tasmania implemented the laws on 
1 January 2013. Western Australia implemented the laws on 31 March 2022. Victoria has not 
implemented the model WHS laws in their jurisdiction. 

Scope of the review 

2.1 Safe Work Australia will undertake a thematic review of the model laws by examining and making 
recommendations on whether the model WHS Act and model WHS Regulations incorporate a 
best practice approach that achieves the object of the model WHS Act (s3). 

2.2 The review will consider outcomes from other recent best practice reviews, including relevant 
recommendations from the: 

a) 2018 Review of the model WHS laws 
b) 2022 Review of the Work Health and Safety Act 2011 (Queensland) 
c) 2022 Independent Review of SafeWork SA. 

2.3  The review will also consider provisions in the jurisdictional WHS Act and WHS Regulations (and 
equivalent Victorian OHS Act) that significantly depart from the model WHS Act and Regulations. 
The review will consider if these jurisdictional provisions best achieve the object of the model 
WHS Act and make recommendations on whether they should be incorporated into the model 
WHS laws. 

2.4  The review will also examine the process for jurisdictions to notify Safe Work Australia Members 
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of proposed departures from the model WHS laws to: 

a) determine if the process is operating as intended 
b) ensure jurisdictions bring any proposed changes that deviate from the model WHS laws to 

Safe Work Australia Members, and 
c) if required, make recommendations to improve the process. 

2.5 The review will have regard to recent and ongoing work of the Safe Work Australia Agency, 
including theme specific reviews, which will support national best practice in making 
recommendations. 

2.6 The review will have regard to achieving a harmonised approach to the WHS legislative 
framework across all jurisdictions, while also allowing for jurisdictional discretion where 
appropriate, provided the agreed policy intent is met. 

Timing and process 

3.1 Safe Work Australia will lead the review, engaging expert advice where required and establishing 
working group/s to assist with liaison across Safe Work Australia Member organisations. Safe 
Work Australia will work closely with and encourage participation by Safe Work Australia 
Members and all relevant stakeholders in the review. 

3.2 The review will also ensure engagement with interested parties, including through public and 
targeted consultation processes. 

3.3 The review will provide a written report including where relevant, recommendations for 
amendments to the model WHS Act and Regulations, for the consideration of WHS ministers and 
matters that may require further scoping and review. 

3.4 The review will commence in mid-2025, with a final report to WHS ministers in mid-2026.
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Appendix C: Overlapping safety frameworks 

Industry-specific frameworks 

Mining 

WHS in the mining industry is regulated by the states and territories. In 2008, the COAG Energy Council 
agreed to the National Mine Safety Framework with the aim of improving the safety of mining workers 
through consistent OHS regulations. The framework outlined a set of drafting instructions and example 
clauses that states and territories could use to amend their existing mine safety legislation or 
regulations. 

In 2014, Safe Work Australia developed Chapter 10 of the model WHS Regulations to regulate mining 
safety; however, consensus was not reached on its inclusion in the Regulations. The provisions were 
instead made available for individual jurisdictions to implement as they saw fit. Specific mining 
chapters have been incorporated into the OHS Regulations of Victoria (Chapter 5.3) and the 
WHS Regulations of SA (Chapter 10) and the NT (Chapter 10). In NSW,731 WA732 and Tasmania,733 mining 
safety is regulated under separate Acts or Regulations but treated as part of the general 
WHS framework. The ACT does not have a mining industry. 

Currently, only Queensland relies on standalone mining safety legislation that operates independent of 
its WHS Act. The sector is regulated through 2 principal industry-specific statutes: the Coal Mining 
Safety and Health Act 1999 for coal operations and the Mining and Quarrying Safety and Health Act 
1999 for all other mining and quarrying activities.734 The laws provide a risk management model based 
on keeping risk within ‘acceptable’ limits and ‘as low as reasonably achievable’.735 

Mining is regulated by the WHS regulator in most jurisdictions. Separate mining regulators exist in the 
major mining states of NSW (NSW Resources Regulator), Queensland (Resources Safety and Health 
Queensland) and WA (Department of Mines, Industry, Regulation and Safety). 

  

 
731 Work Health and Safety (Mines and Petroleum Sites) Act 2013 (NSW) and Work Health and Safety (Mines and Petroleum 
Sites) Regulation 2022 (NSW). 
732 Work Health and Safety (Mines) Regulations 2022 (WA). 
733 Mines Work Health and Safety (Supplementary Requirements) Act 2012 (Tas) and Mines Work Health and Safety 
(Supplementary Requirements) Regulations 2025 (Tas). 
734 T Cvetkovski and N Weston, ‘Mining work health, safety laws and serious industrial crimes in Australia: down the shaft of 
jurisdictional inconsistency’, Laws, 2025, 14(4):49. 
735 Department of Natural Resources and Mines, Nationally consistent mine safety legislation: Queensland’s proposal for a 
nationally consistent legislative framework, Queensland Government, 2012, p 10, accessed 9 February 2026. 

https://www.mdpi.com/2075-471X/14/4/49
https://www.mdpi.com/2075-471X/14/4/49
https://www.parliament.qld.gov.au/Work-of-the-Assembly/Tabled-Papers/docs/5412t246/5412t246.pdf
https://www.parliament.qld.gov.au/Work-of-the-Assembly/Tabled-Papers/docs/5412t246/5412t246.pdf
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Maritime 

Maritime safety is governed by multiple pieces of legislation (see below). Responsibility for the 
maritime industry sits across a number of Australian Government departments, including the 
Department of Infrastructure, Transport, Regional Development, Communications, Sport and the Arts, 
the Department of Industry, Science and Resources and the Department of Employment and 
Workplace Relations. Relevant legislation includes: 

• the Navigation Act 2012 (Navigation Act) 
• the OHS(MI) Act 
• the Marine Safety (Domestic Commercial Vessel) National Law Act 2012 (Marine Safety 

National Law Act) 
• the Offshore Petroleum and Greenhouse Gas Storage Act 2006 (OPGGS Act). 

The Navigation Act sets out a range of requirements that apply to foreign-flagged vessels, and certain 
Regulated Australian Vessels, in Australian waters.736 The Australian Maritime Safety Authority (AMSA) 
is responsible for regulating these vessels by enforcing Marine Orders, which are requirements in 
Australian law based on international maritime treaty obligations. They prescribe the various duties 
that apply to these vessels, including in relation to health and safety. 

There is complexity as to whether foreign flagged ships will have WHS jurisdiction applied to them when 
in coastal waters. Some foreign flagged vessels sail under so-called ‘flags of convenience’, meaning 
they are not subject to regulations that would otherwise apply, even on ships that operate wholly within 
Australian waters and have Australian crews. Some countries have implemented explicit laws to 
prevent this practice.737 

The OHS(MI) Act covers prescribed Australian ships that are engaged in trade or commerce on 
international and domestic voyages. The scheme provides WHS protections to seafarers on ships that 
do not fall under state and territory coverage but have a connection to Australia. Criteria for coverage is 
complex and includes reference to the repealed Navigation Act 1912. The OHS(MI) Act is based on 
pre-harmonised WHS legislation and was not updated with the introduction of the model laws. 

The Marine Safety National Law Act applies to domestic commercial vessels not covered under the 
Navigation Act and is regulated by AMSA. It imposes a general duty of care on owners of domestic 
commercial vessels to, so far as reasonably practicable, ensure the safety of the vessel. As the 
definition of ‘workplace’ under the model WHS laws includes a vessel, operators of most domestic 
commercial vessels have duties under both state and territory WHS laws and the Marine Safety 
National Law Act.738 

AMSA signed a single MOU with state and territory WHS regulators (except Comcare) in 2024 to provide 
guidance on the role of each party in responding to maritime workplace incidents in Australia.739 

  

 
736 N Beech and D Catanese, Australian maritime WHS laws: seeking harmony, Hall & Wilcox, 2022, accessed 9 February 
2026. 
737 For example, a ship visiting more than one port in the United States must change over to a US flag and thereby becomes 
subject to US domestic maritime laws. 
738 Australian Maritime Safety Authority, Submission, p 2. 
739 Australian Maritime Safety Authority, Submission, p 3. 

https://hallandwilcox.com.au/news/australian-maritime-whs-laws-seeking-harmony/
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list


   

 

Final report 
Best Practice Review of the model WHS laws Appendix C: Overlapping safety frameworks | Page 137 of 201 

Offshore petroleum, gas and electricity 

The Australian Government regulates offshore oil and gas activities in Commonwealth waters 
3 nautical miles from the coastline and beyond, to the boundary of Australia’s exclusive economic 
zone.740 The Offshore Petroleum and Greenhouse Gas Storage (Safety) Regulations 2024 (OPGGS 
Safety Regulations) provide the WHS regime for all offshore petroleum and gas activities, while the 
Offshore Electricity Infrastructure Act 2011 (OEI Act) applies to offshore electricity infrastructure 
projects in Commonwealth waters. 

The National Offshore Petroleum Safety and Environmental Management Authority (NOPSEMA) is the 
independent statutory regulator for health and safety in the offshore oil and gas industry. The Offshore 
Infrastructure Regulator, whose functions are administered by NOPSEMA, is responsible for regulating 
the operations of the offshore electricity industry. 

The OPGGS Safety Regulations establish a safety case-based framework which requires the operator of 
a facility to outline how it will control risks to health and safety at or near the facility. The Regulations 
were amended in 2024, following a review, to include amendments supporting greater harmonisation 
with the Commonwealth WHS Act, covering HSRs, the definition of ‘health’ and discriminatory conduct 
provisions. 

The OPGGS Act also regulates health and safety for vessels when they are near certain types of 
offshore facilities. 

The OEI Act modifies the operation of the Commonwealth WHS Act to only apply to ‘regulated offshore 
activities’, and only during the operational phase of offshore activities. It does not apply the right of 
entry provisions under Part 7 of the Commonwealth WHS Act, although WHS permit holders can still 
access related onshore premises.741 

Onshore petroleum and gas 

WHS for onshore petroleum and gas activities is regulated by specific safety regulations in NSW, 
Queensland and WA, while the relevant WHS Act applies in other jurisdictions. The NSW and WA 
regimes742 are treated as part of the principal WHS Act in each state. Queensland’s Petroleum and Gas 
(Production and Safety) Act 2004 (P&G Act) requires the application of a safety management system to 
infrastructure classified as operating plant. To avoid regulatory duplication, the Queensland WHS Act743 
does not apply to operating plant under the P&G Act, with limited exceptions. The P&G Act does not 
include the duties and protections required under the WHS Act.744 If the Acts conflict for a health and 
safety matter, the P&G Act prevails to the extent of the inconsistency.745 

  

 
740 The Commonwealth also regulates Victorian coastal waters after Victoria referred its powers to the Commonwealth. 
741 DCCEEW, Submission, pp 5–6. 
742 Work Health and Safety (Mines and Petroleum Sites) Act 2013 (NSW) and Work Health and Safety (Petroleum and 
Geothermal Energy Operations) Regulations 2022 (WA). 
743 Qld WHS Act, Sch 1, Pt 2, s 2. 
744 Dr Shay Dougall, Dr Rachael Potter and Professor Maureen Dollard, Submission, p 2. 
745 Qld WHS Act, Sch 1, Pt 2, Div 1, s 3. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
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Transport industries 

Heavy vehicle and rail 

The Heavy Vehicle National Law (HVNL) and Rail Safety National Law (RSNL) operate as mirror 
legislation, with one national regulator for each national law: the National Heavy Vehicle Regulator 
(NHVR) for the HVNL and the ONRSR for the RSNL.746 The HVNL was first enacted by Queensland in 
2011 and the RSNL by SA in 2012. All states and territories except WA and the NT have adopted the 
HVNL,747 while the RSNL has been adopted by all jurisdictions. 

The Australian Transport Safety Bureau (ATSB) is responsible for certain types of rail safety incidents. 

The HVNL was amended in 2016 to better align its duties and obligations with the model WHS laws, 
introducing a primary duty to ensure the safety of heavy vehicle transport activities as far as reasonably 
practicable.748 Under the RSNL, duty holders must ensure the safety of their operations so far as is 
reasonably practicable, in line with the definition used in the model WHS Act.749 

The HVNL and RSNL each expressly outline their relationship to WHS laws.750 Both are intended to 
apply concurrently, with WHS laws prevailing to the extent of any inconsistency. Evidence of a 
contravention of either law is admissible in any proceeding for an offence against WHS laws. 

The NHVR is currently developing an MOU with WHS regulators to formalise a cooperative working 
relationship and information sharing on cross-jurisdictional matters.751 The ONRSR has MOUs with 
WHS regulators to delineate responsibility between regulators.752 

Aviation 

Australia’s civil aviation safety framework operates under a 3-tiered structure comprising the Civil 
Aviation Act 1988, Civil Aviation Safety Regulations 1998 and the Manuals of Standards. The 
Civil Aviation Safety Authority is the regulator, with responsibility to maintain, enhance and promote the 
safety of civil aviation. The ATSB investigates accidents and transport safety occurrences involving 
Australian-registered civilian aircraft (excluding recreational and sport aviation). 

In Work Health Authority v Outback Ballooning Pty Ltd [2019] HCA 2, the High Court confirmed that 
Commonwealth aviation laws are not inconsistent with state and territory WHS laws, holding that the 
obligations under the Civil Aviation Act 1988 do not exclude other laws which require duty holders to 
exercise due care in the conduct of air operations.753 

  

 
746 Mirror legislation usually refers to a system where one jurisdiction enacts a law that is then enacted in similar terms by 
other jurisdictions. 
747 The HVNL applies equally to vehicles from WA and NT when they cross into one of the states or territories where the HVNL 
applies. 
748 NHVR, Submission, p 6. 
749 Rail Safety National Law, ss 52–56. 
750 Heavy Vehicle National Law, s 18; Rail Safety National Law, s 48. 
751 NHVR, Submission, p 6. 
752 National Transport Commission, Rail Safety National Law Review: final report, National Transport Commission, 2024, p 17, 
accessed 11 May 2026. 
753 H Eager and A Khouri, The reach of work health and safety laws in civil aviation, Minter Ellison, 2019, accessed 25 Feb 2026. 

https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://consult.swa.gov.au/best-practice-review/bprsurveysubmissions/list
https://www.ntc.gov.au/sites/default/files/assets/files/Rail%20Safety%20National%20Law%20Review%20-%20Final%20report%20%28June%202024%29%20%281%29_0.pdf
https://www.minterellison.com/articles/work-health-and-safety-laws-in-civil-aviation
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Hazard-specific frameworks 

Dangerous goods and explosives 

Hazardous chemicals and dangerous goods laws focus on managing risks associated with substances 
that have the potential to cause harm to people, property and the environment. They are regulated 
separately by the Commonwealth, states and territories. 

Explosives, given their nature and the magnitude of the risk they present, are subject to further specific 
regulations. Each state and territory has developed and administers its own explosives regime requiring 
different licences for the type of activity to be undertaken, commonly for manufacture, import, supply, 
storage, transport and use. WHS ministers agreed in principle in 2018 to consider making explosives 
regulations nationally consistent, although no formal framework was reached and jurisdictions have 
instead amended their legislation on an as-needed basis. 

The transport of dangerous goods by road and rail is subject to the Australian Code for the Transport of 
Dangerous Goods by Road and Rail, which is implemented by the adoption of a model Act in each state 
and territory’s dangerous goods transport regulations.754 Transport of dangerous goods by air and sea is 
regulated by CASA and AMSA respectively. 

Electrical safety 

Part 4.7 of the model WHS Regulations includes provisions on general electrical safety in workplaces 
and energised electrical work. However, electrical safety is regulated outside the general WHS 
framework by Queensland, NT and Tasmania. Queensland’s Electrical Safety Act 2002 prevails over its 
WHS Act where the 2 may conflict.755 Tasmania’ Electricity Safety Act 2022 does not change the 
application of its WHS Act.756 The relationship between NT’s Electrical Safety Act 2022 and its WHS Act 
is not explicitly articulated in either Act. 

Others 

Queensland is the only state to separately regulate safety for its snorkelling and diving industry. The 
framework includes a range of recreational water legislation which impose specific rules on divers but 
with the Queensland WHS Act prevailing in the event of inconsistency.757 

Accreditation 

Builders wishing to tender for construction projects funded by the Commonwealth or a Commonwealth 
corporate entity must comply with the Australian Government WHS Accreditation Scheme, which is 
administered by the Office of the Federal Safety Commissioner. Accreditation requires a builder to 
satisfy the Federal Safety Commissioner that they have implemented and are implementing 
appropriate WHS policies, procedures and safe work practices. 

  

 
754 National Transport Commission, Australian Dangerous Goods Code, n.d., accessed 9 February 2026. 
755 Qld WHS Act, Pt 2, Div 2, s 4. 
756 Electricity Safety Act 2022 (Tas), Pt 1, s 7. 
757 Safety in Recreational Water Activities Act 2011 (Qld), s 4(3). 

https://www.ntc.gov.au/codes-and-guidelines/australian-dangerous-goods-code
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Other relevant frameworks 

Fair Work Act 

The FW Act aims to provide a balanced framework for cooperative and productive workplace relations 
that promotes national economic prosperity and social inclusion for all Australians.758 It includes 
provisions relating to matters also covered by the model WHS framework, including: 

• bullying (Part 6-4B, FW Act) 
• consultation (requirements to consult with employees about significant changes in the 

workplace are set out in awards and enterprise agreements) 
• discriminatory conduct (Part 6, model WHS Act; Part 3-1, FW Act) 
• discrimination (Part 3-1, Division 5, s 351, FW Act) 
• dispute resolution (Part 6-2, FW Act) 

• right of entry (Part 7, model WHS Act; Part 3-4, FW Act) 
• sexual harassment (Part 3-5A, FW Act). 

Anti-discrimination 

Sex discrimination 

The Sex Discrimination Act 1984 (Cth) was amended in 2022 to introduce a positive duty requiring 
organisations and businesses to take proactive meaningful action to eliminate sexual harassment and 
other unlawful conduct. It is similar but not identical to the primary duty in the model WHS Act. 
Complying with the Sex Discrimination Act 1984 (Cth)requirements alone will not mean a PCBU has 
fulfilled their WHS duties.759 The amendment was a recommendation of the Respect@Work: National 
Inquiry into Sexual Harassment in Australian Workplaces report, which revealed the extent of sexual 
harassment in Australian workplaces and made 55 recommendations to improve the coordination, 
consistency and clarity between the anti-discrimination, employment and WHS legislative schemes.760 

The Respect@Work Council implemented another recommendation of the Respect@Work report to 
establish a council with representatives from anti-discrimination, employment and WHS bodies to 
improve the prevention and response to sexual harassment at work. Safe Work Australia and WHS 
regulators are core members of the council. 

Disability discrimination 

The Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability 
(Disability Royal Commission) recommended amending the Disability Discrimination Act 1992 (Cth) to 
‘introduce a positive duty on all duty-holders under the Act to eliminate disability discrimination, 
harassment and victimisation, based on the December 2022 amendments to the Sex Discrimination 
Act 1984 (Cth)’. This duty would not limit or otherwise affect a duty that a duty holder has under WHS 
laws.761   

 
758 FW Act, s 3. 
759 Safe Work Australia, Sexual and gender-based harassment – WHS duties, Safe Work Australia, n.d., accessed 
12 February 2026. 
760 AHRC, Respect@Work: National Inquiry into Sexual Harassment in Australian Workplaces, AHRC, 2020, accessed 
13 May 2026. 
761 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘Executive summary: Our vision 
for an inclusive Australia and recommendations’, Final report, Commonwealth of Australia, 2023, p 205. 

https://www.safeworkaustralia.gov.au/safety-topic/hazards/sexual-and-gender-based-harassment/whs-duties
https://humanrights.gov.au/resource-hub/by-resource-type/publications/sex-and-gender-rights/sex-and-gender-rights/respectwork-sexual-harassment-national-inquiry-report-2020
https://disability.royalcommission.gov.au/publications/final-report
https://disability.royalcommission.gov.au/publications/final-report
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The Disability Royal Commission also found information is lacking for duty holders and that there is no 
consistent regulatory approach to the employment of people with disability who are subject to different 
regulatory regimes. It recommended the Australian Government convene a Disability Employment 
Rights Council to improve coordination, consistency and clarity across regulatory bodies and 
frameworks to improve outcomes for people with disability in employment.762 

Race discrimination 

The National Anti-Racism Framework recommends amending the Racial Discrimination Act 1975 (Cth) 
to include a positive duty to eliminate racial discrimination.763 It also recommends the incorporation of 
cultural safety Codes of Practice into WHS legislation and convening a national council of state and 
territory anti-discrimination and human rights bodies, WHS agencies, and relevant peak organisations 
to develop nationally consistent standards for employers and employees to report experiences of 
racism and racial discrimination in the workplace.764 

 
762 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Final report, Volume 7, 
Inclusive education, employment and housing - Part B, 2023, pp 433–434. 
763 AHRC, The National Anti-Racism Framework, AHRC, 2024, p 16. 
764 AHRC, The National Anti-Racism Framework, AHRC, 2024, p 18. 

https://disability.royalcommission.gov.au/system/files/2023-09/Final%20Report%20-%20Volume%207%2C%20Inclusive%20education%2C%20employment%20and%20housing%20-%20Part%20B.pdf
https://disability.royalcommission.gov.au/system/files/2023-09/Final%20Report%20-%20Volume%207%2C%20Inclusive%20education%2C%20employment%20and%20housing%20-%20Part%20B.pdf
https://humanrights.gov.au/__data/assets/file/0021/47334/NARF_Full_Report_FINAL_DIGITAL_ACCESSIBLE.pdf
https://humanrights.gov.au/__data/assets/file/0021/47334/NARF_Full_Report_FINAL_DIGITAL_ACCESSIBLE.pdf
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Appendix D: Consultation, representation and participation 

Health and safety representative elections and health and safety committee processes 

1.  A. Qld variations (ss 52 and 54) providing clearer timeframes for negotiating work groups and allowing mutual timeframe extensions. 
B. Qld variations (ss 50A and 62A) prohibiting PCBUs from discouraging the election of an HSR or a request for an HSR election. 
C. Qld variation (s 75) providing clearer timeframes for PCBUs to establish an HSC. 

Health and safety representative powers and functions 

2.  A. Qld, WA and Vic variations modernising the information-gathering powers of HSRs, including: 
i. to take photographs, video or audio recordings, measurements or samples (subject to appropriate safeguards) (Vic OHS Act, s 

58(1)(ab)) 
ii. HSRs may request information concerning the WHS of workers in the work group (Qld WHS Act, s 68(2)(f)) 

iii. requiring PCBUs to inform an HSR about statutory notices issued by an inspector, EPH entry notices and notifiable incidents 
(Qld WHS Act, ss 70(1)(ca)(cb)(cc)and 71(8)) 

iv. requiring that a PCBU notify an HSR of a review of a PIN (WA WHS Act, s 100(2)). 
B. Qld variation (s 97A) requiring PCBUs to give the WHS regulator a copy of any PIN issued to it by an HSR. 

3.  A. Qld variation (s 70) requiring PCBUs to inform and make available an HSR for a relevant inspector or WHS EPH visit. 
B. Qld, SA, NSW (and others) variations (s 74) requiring PCBUs to provide the regulator with a current list of HSRs and deputy HSRs for each 

work group. 

https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.52
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.54
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.50A
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.62A
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.75
https://content.legislation.vic.gov.au/sites/default/files/2025-08/04-107aa045-authorised.PDF
https://content.legislation.vic.gov.au/sites/default/files/2025-08/04-107aa045-authorised.PDF
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.68
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.70
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.71
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.97A
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.70
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.74
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765 In Victoria an HSR may exercise their powers upon election without being trained. 

Health and safety representative training entitlements 

4. A. SA, Qld and Vic variations improving HSR training arrangements by: 
i. requiring PCBUs to facilitate HSR training upon appointment (Qld WHS Act, s 72(1)) 

ii. adopting minimum training entitlements of 5 days in the first year, 3 days in the second year, and 2 days in the third year (SA WHS 
Act, s 72(9)) 

iii. requiring initial training to be provided 28 days after the HSR is elected or as soon as practicable if the initial course is not reasonably 
available (Qld WHS Regulation, reg 21(2)) 

iv. where initial training has not occurred within 28 days, allowing an HSR to exercise their statutory powers (Qld WHS Regulation, reg 
21(2); Vic OHS Act, ss 60 and 74765). 

B. Qld variations (ss 70(3) and 72(4)) ensuring HSRs are not financially disadvantaged by exercising their powers or attending approved 
training. 

Unions’ role in consultation and representation 

5. A.  Qld variations (ss 45A and 45B) clarifying that a reference to a ‘union’ means an employee organisation registered under the Fair Work 
(Registered Organisations) Act 2009 (Cth) or relevant jurisdictional industrial laws. 

B. Qld variation (s 48(3)(4)(5)) specifying that consultation must occur at times and places, or in ways, that are agreed to by all parties. 
C. Qld variations (ss 52(4A)-(5C)and 80(1)(e)) allowing a union to be a party to work group negotiations or issue resolution by notifying the 

PCBU in writing. 

Right to cease unsafe work 

6. WA variation (s 84) extending the right of workers to cease unsafe work where a serious risk is posed to someone besides themselves. 

Right of entry 

7.  A. ACT, SA, NSW, Vic and Qld (now repealed) variations (s 118(1)) providing WHS EPHs with powers to take photographs, video or audio 
recordings, measurements or samples (subject to appropriate safeguards). 

B. Qld variation (s 118(1)(f)) allowing WHS EPHs to remain at the workplace during usual hours long enough to achieve the purpose of entry. 
C. ACT and NSW variations (s 118(5)) specifying that a WHS EPH may exercise their rights to address an additional suspected 

contravention, during an inquiry into an initial suspected contravention. 
D. Qld variation (s 119(6)) providing that a notice of entry is not invalid because of a minor defect. 

https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.72
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.qld.gov.au/view/html/inforce/current/sl-2011-0240#sec.21
https://www.legislation.qld.gov.au/view/html/inforce/current/sl-2011-0240#sec.21
https://www.legislation.qld.gov.au/view/html/inforce/current/sl-2011-0240#sec.21
https://content.legislation.vic.gov.au/sites/default/files/2025-08/04-107aa045-authorised.PDF
https://content.legislation.vic.gov.au/sites/default/files/2025-08/04-107aa045-authorised.PDF
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.70
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.72
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.45A
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.45B
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.48
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.52
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.80
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://legislation.act.gov.au/View/a/2011-35/current/html/2011-35.html
https://www.legislation.sa.gov.au/_legislation-documents/lz/c/a/work-health-and-safety-act-2012/current/2012.40.auth.pdf
https://legislation.nsw.gov.au/view/html/inforce/current/act-2011-010#sec.118
https://content.legislation.vic.gov.au/sites/default/files/2025-08/04-107aa045-authorised.PDF
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.118
https://legislation.act.gov.au/View/a/2011-35/current/html/2011-35.html
https://legislation.nsw.gov.au/view/html/inforce/current/act-2011-010#sec.118
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.119
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Appendix E: Compliance and enforcement 

Regulator powers and functions 

1.  A. WA variations (s 152 (c)) specifying that a regulator can investigate and report on WHS matters relating to particular industries or 
hazards. 

B. WA variation (s 155B) enabling the regulator to require PCBUs to obtain independent expert reports. 
C. WA variation (s 155C) permitting the regulator to retain documents for as long as it considers necessary. 
D. Cth variation (s 12B) specifying the duty to consult includes those operating under another jurisdiction’s WHS Act. 

Inspector powers 

2.  A. WA variation (s 165) adding ‘testing’ and ‘examination’ as permitted reasons to take and remove a sample from the workplace. 
B. WA variation (s 170) providing that an inspector can exercise their entry powers with the consent of the person with ‘apparent’ 

management or control of residential premises. 
C. Cth variations (ss 165A and 165B) updating inspector powers in response to technological change. 
D. WA variation (s 171) enabling inspectors to accept copies of documents they request be produced and the recording of interviews. 
E. WA variations (ss 174 and 181) limiting access to original documents or seized things only by a person with written authorisation. 
F. WA variations (s 181) providing that the regulator does not have to allow inspection of a seized item where it is evidence of an offence. 

Enforceable undertakings 

3. Cth, ACT, NSW, Qld, SA, Tas, WA (s 216) and NT (s 34C) variations preventing the use of enforceable undertakings for industrial manslaughter 
offences.  

https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.gov.au/C2011A00137/latest/text
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.gov.au/C2011A00137/latest/text
https://www.legislation.gov.au/C2011A00137/latest/text
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.gov.au/C2011A00137/latest/text
https://legislation.act.gov.au/View/a/2011-35/current/html/2011-35.html
https://legislation.nsw.gov.au/view/html/inforce/current/act-2011-010#sec.216
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#sec.216
https://www.legislation.sa.gov.au/_legislation-documents/lz/c/a/work-health-and-safety-act-2012/current/2012.40.auth.pdf
https://www.legislation.tas.gov.au/view/html/inforce/current/act-2012-001?query=((PrintType%3D%22act.reprint%22+AND+Amending%3C%3E%22pure%22+AND+PitValid%3D%40pointInTime(20250724000000))+OR+(PrintType%3D%22act.reprint%22+AND+Amending%3D%22pure%22+AND+PitValid%3D%40pointInTime(20250724000000))+OR+(PrintType%3D%22reprint%22+AND+Amending%3C%3E%22pure%22+AND+PitValid%3D%40pointInTime(20250724000000))+OR+(PrintType%3D%22reprint%22+AND+Amending%3D%22pure%22+AND+PitValid%3D%40pointInTime(20250724000000)))+AND+Title%3D(%22work%22+AND+%22health%22+AND+%22and%22+AND+%22safety%22+AND+%22act%22)&dQuery=Document+Types%3D%22%3Cspan+class%3D%27dq-highlight%27%3EActs%3C%2Fspan%3E%2C+%3Cspan+class%3D%27dq-highlight%27%3EAmending+Acts%3C%2Fspan%3E%2C+%3Cspan+class%3D%27dq-highlight%27%3ESRs%3C%2Fspan%3E%2C+%3Cspan+class%3D%27dq-highlight%27%3EAmending+SRs%3C%2Fspan%3E%22%2C+Search+In%3D%22%3Cspan+class%3D%27dq-highlight%27%3ETitle%3C%2Fspan%3E%22%2C+All+Words%3D%22%3Cspan+class%3D%27dq-highlight%27%3Ework+health+and+safety+act%3C%2Fspan%3E%22%2C+Point+In+Time%3D%22%3Cspan+class%3D%27dq-highlight%27%3E24%2F07%2F2025%3C%2Fspan%3E%22#GS216@EN
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://legislation.nt.gov.au/Legislation/work-health-and-safety-national-uniform-legislation-act-2011
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Review of decisions 

4. A. SA variation (s 223) providing that a PCBU’s or a worker’s representative can also be an eligible person for reviewable decisions. 
B. Qld variation (s 229A) providing that, in relation to external reviews, persons are entitled to a statement of the decision and reasons. 

Legal proceedings 

5. A. NSW variations (s 260) providing unions the ability to bring civil penalty proceedings. 
B. Vic approach (s 132) to limitation periods enabling the DPP to authorise an extension of time for bringing a prosecution. 
C. WA variations (ss 30A and 31-32) permitting the use of alternative verdicts in WHS proceedings. 
D. WA variations (s 193) requiring that a person to whom an improvement notice is issued must notify the regulator once they comply. 
E. WA variation (s 232A) providing that the court may decide to admit evidence if it is satisfied that the benefit outweighs the harm. 

Confidentiality of information 

6. A. SA variation (s 271A) enabling regulators to disclose information to certain parties with a direct connection to an incident subject to 
appropriate safeguards. 

B. NSW variation (s 271) enabling PCBUs, workers and their representatives access to information about a matter they raise with the 
regulator. 

C. NSW variation (ss 271AA and 271AB) providing more streamlined administrative approaches to information sharing between the 
regulator and other agencies. 

https://www.legislation.sa.gov.au/_legislation-documents/lz/c/a/work-health-and-safety-act-2012/current/2012.40.auth.pdf
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2011-018#pt.12-div.4
https://legislation.nsw.gov.au/view/html/inforce/current/act-2011-010#sec.260
https://content.legislation.vic.gov.au/sites/default/files/2025-08/04-107aa045-authorised.PDF
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49498.pdf/$FILE/Work%20Health%20and%20Safety%20Act%202020%20-%20%5B00-h0-02%5D.pdf?OpenElement
https://www.legislation.sa.gov.au/_legislation-documents/lz/c/a/work-health-and-safety-act-2012/current/2012.40.auth.pdf
https://legislation.nsw.gov.au/view/html/inforce/current/act-2011-010#sec.271
https://legislation.nsw.gov.au/view/html/inforce/current/act-2011-010#sec.271AA
https://legislation.nsw.gov.au/view/html/inforce/current/act-2011-010#sec.271AB
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Appendix F: The model WHS Regulations: variations 

Model WHS Regulations  

1. Qld variations (WHS Regulation, reg 16(2)) specifying when an HSR is ‘readily accessible’ to workers, by reference to location, work type and shift 
type. 

2. Amend the model WHS Regulations to adopt WA’s variation to reg 292 in relation to construction projects, which sets the definition by reference to 
the number of people on the project. 

3. Amend the model WHS Regulations to enable digital authorisation options for general construction induction training cards (white cards). 

4. Amend Schedule 11, drawing on the NSW variation, to introduce a requirement for PCBUs that use, handle or store 25,000 kg or more of lithium 
batteries at a workplace to lodge a copy of their emergency plan with the relevant fire authority. 

 

https://www.legislation.qld.gov.au/view/html/inforce/current/sl-2011-0240#sec.16
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_49725.pdf/$FILE/Work%20Health%20and%20Safety%20(General)%20Regulations%202022%20-%20%5B01-c0-00%5D.pdf?OpenElement
https://legislation.nsw.gov.au/view/whole/html/inforce/current/sl-2025-0440#sec.361
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Appendix G: The model WHS Regulations: modernisation project 

This Review recommends the following issues be considered through the proposed regulation modernisation project. 

Model WHS Regulations 

1. Consider how to provide for mutual recognition of prescribed training completed by WHS EPHs across WHS jurisdictions, to remove unnecessary 
duplication of training for permit holders operating in multiple jurisdictions. 

2. Review Division 1 of Part 5.3 to determine how high risk work licensing should apply when automated high risk plant is used. 

3. Amend the definition of ‘demolition work’ to include offshore demolition work. 

4. A. Harmonise, with the support of jurisdictions, the registration requirements for plant and design for amusement devices; and consider 
(including by referring to HWSA if appropriate) how to increase the transparency and mutual recognition of these through national 
information sharing. 

B. Review the competent persons framework across the model WHS Regulations, including the definition and application of ‘competent 
person’. 

5. Review definitions in the model WHS Regulations to ensure they reflect modern working environments and equipment, including those concerning 
carcinogens, germ cell mutagens and reproductive toxicants. 
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6. Ensure a consistent regulatory approach to managing hazardous chemicals and other hazards that may arise from the processing of products, 
including engineered stone and welding rods. Noting existing reviews underway on these matters, Safe Work Australia should: 

i. examine whether existing duties and definitions adequately capture products that generate hazards when processed, particularly 
where those products are not hazards in their unprocessed state 

ii. assess whether current labelling and safety information requirements, including safety data sheets, consistently and appropriately 
inform downstream users of processing-related risks 

iii. consider how to address processing-related risks where labelling and safety information requirements are found to be inadequate.  

7. Consider whether there is a legislative gap in relation to the legal capacity of inspectors to issue compliance notices where prohibited work is 
being done. 

8. Review safety requirements for underground and overhead facilities to improve consistency across jurisdictions. 

9. Review dangerous goods and Major Hazard Facilities Regulations to ensure they are current and fit for purpose, including for application to the 
clean energy sector. 

10. Review the model WHS Regulations to consider new construction-related laser applications. 

11.  Consider whether updates are needed to the model WHS Regulations to accommodate emerging technologies, including grid-scale battery energy 
storage systems and small hydrogen facilities. 
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Appendix H: Key terms 

Term Description 

2008 National Review National Review into Model Occupational Health and Safety Laws 
(2008): first report released in October 2008; second report released in 
January 2009. 

2014 COAG Review Review of the model Work Health and Safety laws. The final report, 
Improving the model WHS laws: Report, was completed in 2014. 

2017 Queensland 
Review 

Best Practice Review of Workplace Health and Safety Queensland  
(2017) 

2018 National Review Review of the model Work Health and Safety laws (2018) 

2018 They Never Came 
Home Report 

Senate Education and Employment References Committee, They never 
came home – The framework surrounding the prevention, investigation 
and prosecution of industrial deaths in Australia, Australian 
Government, 2018. 

2019 NT Review Best Practice Review of Workplace Health and Safety in the Northern 
Territory: Final report (2019) 

2022 ACT WHS 
Prosecutions Review 

Conduct of Work Health and Safety Prosecutions Review (WorkSafe 
ACT) (2022) 

2022 Queensland 
Review 

Review of the Work Health and Safety Act 2011 (Queensland) 

2022 SA Review Independent Review of SafeWork SA (2022) 

2023 NSW Review Independent Review of SafeWork NSW (2023) 

AALARA Australian Amusement, Leisure and Recreation Association 

ACCI Australian Chamber of Commerce and Industry 

ACFA Australian Cabinet and Furniture Association Ltd 

ACT Australian Capital Territory 

ACT WHS Act Work Health and Safety Act 2011 (ACT) 

ACT WHS Regulations Work Health and Safety Regulation 2011 (Act) 

ACTU Australian Council of Trade Unions 

ADM Automated decision-making is a concept focused on the process of 
making fully automated decisions without direct human intervention or 
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Term Description 

oversight. ADM systems may use both AI and non-AI methods and 
techniques.  

AHRC Australian Human Rights Commission  

AI Artificial intelligence refers to the research and development of 
mechanisms and applications of AI systems. An AI system is a  
machine-based system that, for explicit or implicit objectives, infers, 
from the input it receives, how to generate outputs such as predictions, 
content, recommendations or decisions that can influence physical or 
virtual environments. Different AI systems vary in their levels of 
autonomy and adaptiveness after deployment.  

AIHS Australian Institute of Health and Safety 

Alternative verdicts Alternative verdicts allow regulators to bring multiple charges for an 
offence so that a duty holder could be convicted of a lower penalty 
offence if they are acquitted of higher penalty offences.  

ANMF (Vic Branch) Australian Nursing and Midwifery Federation (Victorian Branch) 

Auslan Australian Sign Language  

BCA Business Council of Australia 

Best Practice Review Best Practice Review of the model Work Health and Safety laws (2026) 

CALD Culturally and linguistically diverse 

Category 1 offence A Category 1 offence is one of the most serious offences in the WHS Act 
where a duty holder, without reasonable excuse, engages in conduct 
that exposes the individual to whom they owe a duty to a risk of death or 
serious injury/illness and this duty holder was reckless or grossly 
negligent. If found guilty, the possible consequences for this offence in 
the model laws include imprisonment and monetary penalties.  

Category 2 offence A Category 2 offence is where a duty holder’s failure to comply with 
their duty exposes an individual to a risk of death or serious injury or 
illness. If found guilty, the possible consequences for this offence in the 
model laws are monetary penalties. 

Category 3 offence  A Category 3 offence is where a duty holder has failed to comply with 
their duty. If found guilty, the possible consequences for this offence in 
the model laws are monetary penalties. 

CFMEU Construction, Forestry and Maritime Employees Union 

Civil penalty provisions Civil penalty provisions are prohibitions on conduct that are not 
penalised by imprisonment and are dealt with according to the rules of 
civil proceedings. 

COAG Council of Australian Governments (succeeded by National Cabinet) 

Commonwealth WHS 
Act 

Work Health and Safety Act 2011 (Cth) 
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Term Description 

CSA Carnival Safety Australia 

DCCEEW Department of Climate Change, Energy, the Environment and Water 
(Commonwealth) 

DEWR Department of Employment and Workplace Relations (Commonwealth) 

DPP Director of Public Prosecutions  

Duty holder A duty holder refers to any person who has a WHS duty under the model 
WHS laws, including a PCBU, designer, manufacturer, importer, 
supplier, installer of plant or structures, officer and worker. 

Enforceable 
undertaking (EU) / WHS 
undertaking 

As an alternative to prosecution, a person can commit to do certain 
actions, and this commitment becomes enforceable following a 
regulator’s decision to accept the undertaking.  

EPH WHS entry permit holder 

FW Act Fair Work Act 2009 (Cth) 

GDP Gross Domestic Product 

HIA Housing Industry Association 

HSC Health and safety committee, which is a consultative body established 
under the model WHS Act. The committee’s functions include 
facilitating cooperation between workers and the PCBU to ensure 
workers’ health and safety at work; and assisting to develop WHS 
standards, rules and procedures for the workplace. 

HSR Health and safety representative, which is a worker who has been 
elected by a work group under the model WHS Act to represent them on 
health and safety issues. 

HVNL Heavy Vehicle National Law 

HWSA Heads of Workplace Safety Authorities is made up of representatives 
from work health and safety regulators across Australia and New 
Zealand. They work together to promote and implement best practice in 
work health and safety in the areas of operational policy, legislative 
matters, education and enforcement.  

IGA Intergovernmental Agreement for Regulatory and Operational Reform in 
Occupational Health and Safety (2008) 

ILO International Labour Organization 

Improvement notices An improvement notice is a notice that inspectors can issue that 
requires a person to remedy a contravention or prevent a likely 
contravention of the WHS laws.  

Indictable offences Indictable offences are more serious criminal offences with larger 
penalties. For example, for federal offences, offences that are 
punishable by imprisonment for more than 12 months are indictable 
offences. See section 4G of the Crimes Act 1914 (Cth).  
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Term Description 

Industrial 
manslaughter 

Industrial manslaughter is the most serious WHS offence. A 
jurisdictional note provides that each jurisdiction may create its own 
laws to establish an industrial manslaughter offence, thus they are not 
nationally uniform. The model laws recommend imprisonment and 
monetary penalties as consequences if found guilty.  

Infringement notice An infringement notice can be issued that requires a person to pay a 
fine for contravening the laws. A jurisdictional note in the model laws 
permits jurisdictions to enact provisions that establish an infringement 
notice scheme.  

Inspections Under the model laws, certain persons can enter a workplace to inspect 
and make inquiries about the health and safety of the workplace. These 
include inspectors and WHS entry permit holders. 
Inspectors can do reactive or proactive inspections. Proactive 
inspections refer to workplace visits by an inspector that did not result 
from a complaint or workplace incident. Reactive inspections refer to 
workplace visits undertaken in resolution of a workplace incident or 
complaint.  

IRC Industrial Relations Commission of NSW 

ISO The International Organization for Standardization is an independent, 
non-governmental, international standard development organisation. 

Jurisdictional note Jurisdictional notes provide further information on how the provisions in 
the model laws can be amended to suit the existing legislation and local 
mechanisms of jurisdictions.  

Jurisdictions  The jurisdictions refer to the states and territories, and some 
Commonwealth entities, that implement and regulate the WHS laws. 
The Commonwealth jurisdiction includes maritime and offshore 
matters, Australian Government employees and employees of self-
insured organisations.  

KBDi The Kitchen and Bathroom Designers Institute 

Limitation period / 
statute of limitations  

This is the maximum amount of time permitted for a regulator to bring a 
prosecution proceeding. In the model laws, proceedings must be 
brought within 2 years after the offence first came to the regulator’s 
attention, within one year after a finding in a coronial or other official 
inquiry or within 6 months of a WHS undertaking being contravened or 
withdrawn by the regulator.  

LGBTQIA+ Lesbian, gay, bisexual, transgender, queer, intersex, asexual and other 
sexually or gender diverse people 

Long latency diseases  These are diseases that develop slowly - for example, some cancers 
associated with asbestos may not have symptoms until 20 to 30 years 
after exposure. 

Marine Safety National Marine Safety (Domestic Commercial Vessel) National Law Act 2012 
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Term Description 

Law Act 

Maxwell Review Occupational Health and Safety Act Review (2004) 

MBA Master Builders Australia  

MCA Minerals Council of Australia 

MHF Major hazard facility 

Model Codes Model Codes of Practice are practical guides to achieving the standards 
of health and safety required under the model WHS laws and identifying 
and managing risks. Under the model WHS Act, courts may regard a 
Code of Practice as evidence of what is known about a hazard or risk, 
risk assessment or risk control (s 275(3)(a) of the model WHS Act) and 
may rely on the Code of Practice in determining what is reasonably 
practicable in the circumstances to which the Code relates (s 275(3)(b) 
of the model WHS Act). 

Model WHS Act The model WHS Act refers to the model Work Health and Safety Bill. It 
forms the basis of the WHS Acts that have been implemented in all 
jurisdictions across Australia, except Victoria. 

Model WHS laws The model WHS laws comprise the model WHS Act, model WHS 
Regulations, and model Codes of Practice. 

Model WHS 
Regulations 

The model WHS Regulations form the basis of the WHS Regulations that 
have been implemented in all jurisdictions across Australia, except 
Victoria. They set out detailed requirements to support the duties in the 
model WHS Act. 

MOU Memorandum of Understanding 

Navigation Act Navigation Act 2012 

NCEP National Compliance and Enforcement Policy 

NCIF National Construction Industry Forum 

NDA Non-disclosure agreement 

NFF National Farmers’ Federation 

NHVR National Heavy Vehicle Regulator 

NOPSEMA National Offshore Petroleum Safety and Environmental Management 
Authority 

NSW New South Wales 

NSW WHS Act Work Health and Safety Act 2011 (NSW) 

NSW WHS Regulations Work Health and Safety Regulation 2025 (NSW) 

NT Northern Territory 

Officer  An officer is a type of duty holder under the model WHS laws. An 
example of an officer is a director of a corporation.  
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Term Description 

OHS Occupational health and safety 

OHS(MI) Act Occupational Health and Safety (Maritime Industry) Act 1993 (Cth) 

ONRSR Office of the National Rail Safety Regulator 

OPGGS Act Offshore Petroleum and Greenhouse Gas Storage Act 2006 

OPGGS Safety 
Regulations 

Offshore Petroleum and Greenhouse Gas Storage (Safety) Regulations 
2024  

PCBU A person conducting a business or undertaking is defined under s 5 of 
the model WHS Act. A PCBU can be a company; an unincorporated 
body or association; a sole trader or self-employed person; a 
not-for-profit organisation; a local council; a government department or 
agency; a school; a franchise; or in some circumstances a volunteer 
organisation. Individuals who are in a partnership that is conducting a 
business will individually and collectively be a PCBU. 

PIN A provisional improvement notice is a written notice from an HSR to a 
duty holder requiring the duty holder to remedy a contravention, prevent 
a likely contravention, or remedy the things or operations causing the 
contravention or likely contravention (see Division 7 of Part 5 of the 
model WHS Act). 

PPE Personal protective equipment is equipment used or worn by a person 
to minimise risk to the person’s health and safety. 

Prohibition notice This is a type of notice that inspectors can issue to stop or prevent an 
activity at a workplace or modify the way the activity is carried out if they 
reasonably believe that it will involve a serious risk to the health and 
safety of a person emanating from immediate or imminent exposure to 
a hazard.  

Psychological injury This is a disorder diagnosed by a medical practitioner which includes a 
range of recognised cognitive, emotional, physical and behavioural 
symptoms. These may be short-term or occur over many months or 
years and can significantly affect how a person feels, thinks, behaves 
and interacts with others. These are sometimes also known as mental 
health conditions or disorders. 

Psychosocial hazard Psychosocial hazards are hazards that arise from or relate to the design 
or management of work; or a work environment; or plant at a workplace; 
or workplace interactions or behaviours; and may cause psychological 
harm (whether or not it may also cause physical harm). 

Qld Queensland 

Queensland WHS Act Work Health and Safety Act 2011 (Queensland) 

Queensland WHS 
Regulations 

Work Health and Safety Regulation 2011 (Queensland) 
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Term Description 

Regulator This is the relevant WHS regulator for each jurisdiction. The regulator 
manages compliance and enforcement of WHS laws and has 
enforcement and arbitration powers. The regulators are Comcare 
(Commonwealth), WorkSafe ACT, SafeWork NSW, NT WorkSafe, 
Workplace Health and Safety Queensland, SafeWork SA, WorkSafe 
Tasmania, WorkSafe Victoria, and WorkSafe WA. 

Reviewable decisions The model laws set out how decisions made under WHS laws can be 
reviewed. 
Generally, decisions made by inspectors can be reviewed by the 
regulator internally at the first instance (internal review) and then go on 
to be reviewed by an external review body (external review). Decisions 
made by a regulator must be reviewed externally. A jurisdictional note 
allows jurisdictions to decide who the external review body is.  

Risk-based offending WHS offences are primarily risk-based, meaning that it is a 
contravention of the laws where the alleged breach of the duty exposed 
an individual to a risk of harm, but no harm actually occurred. 

Robens model This is a common term used to describe an approach to regulating WHS 
established under Lord Robens’ Report of the Committee on Safety and 
Health at Work, HSMO, London, 1972. Key features of the Robens 
model include a unified and integrated system of general duties and 
self-regulation through greater consultation between workers and 
PCBUs. 

RSNL Rail Safety National Law 

SA South Australia 

SA WHS Act Work Health and Safety Act 2012 (SA) 

SA WHS Regulations  Work Health and Safety Regulations 2012 (SA)  

Safe Work Australia Act The Safe Work Australia Act 2008 (Cth) establishes Safe Work Australia 
to improve work health and safety outcomes and workers’ 
compensation arrangements in Australia. The Act includes Safe Work 
Australia’s functions and sets out its membership - voting members 
represent the Commonwealth, states, territories, workers and 
employers. 

SDS A safety data sheet is a document that provides detailed information 
about a hazardous chemical, including the identity of the chemical 
product and ingredients, hazards, physical properties, workplace 
exposure standards, safe handling and storage, transport information, 
emergency procedures, and first aid information. 

SIG Strategic Issues Group 

Summary offences These offences are less serious criminal offences with smaller penalties 
- for example, for federal offences, offences that are punishable by less 
than 12 months of imprisonment or are not punishable by imprisonment 
are summary offences. See section 4H of the Crimes Act 1914 (Cth).  



   

 

Final report 
Best Practice Review of the model WHS laws Appendix H: Key terms | Page 156 of 201 

Term Description 

Tas Tasmania 

Tas WHS Act Work Health and Safety Act 2012 (Tas) 

Tas WHS Regulations Work Health and Safety Regulations 2012 (Tas) 

Tripartite Shared by or involving 3 parties. In the Safe Work Australia membership 
context, this means government, worker and employer representatives. 

VET Vocational education and training 

Vic Victoria 

Vic OHS Act Occupational Health and Safety Act 2004 (Vic) 

Vic OHS Regulations Occupational Health and Safety Regulations 2017 (Vic)  

Victorian Review 
Interim Report 

Independent Review of Employee Representatives interim report (2025) 

Victorian Sentencing 
Advisory Council 
Review / VSAC Report 

Sentencing occupational health and safety offences in Victoria (2025)  

WA Western Australia  

WA WHS Act Work Health and Safety Act 2020 (WA) 

WA WHS Regulations Work Health and Safety (General) Regulations 2022 (WA) 

WEL The Workplace Exposure Limits relate to the level of airborne 
contaminants present in the air, for mixtures and substances that can 
cause harm to health. 

White cards General construction induction training cards 

WHS  Work health and safety 

WHS ministers Commonwealth, state, and territory ministers with responsibility for 
WHS 

Worker  A worker is any person who carries out work in any capacity for a PCBU, 
as defined under s 7 of the model WHS Act. This includes work as an 
employee, contractor, subcontractor, self-employed person, 
outworker, apprentice or trainee, work experience student, employee of 
a labour hire company placed with a ‘host employer’ and volunteer. 

Workplace A workplace is any place where work is carried out for a business or 
undertaking and includes any place where a worker goes, or is likely to 
be, while at work, as defined under s 8 of the model WHS Act. This may 
include offices, factories, shops, construction sites, vehicles, ships, 
aircraft or other mobile structures on land or water. 

https://www.worksafe.vic.gov.au/laws/ohs
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Appendix I: Data insights 

This appendix summarises key insights from different evidence sources relevant to this Review.   

Harmonisation 

The analysis in this section compares: 

• how harmonised each part of the legislation is to the model WHS laws overall across 
jurisdictions 

• how harmonised each jurisdiction is to the model WHS laws.  

The analysis is drawn from the WHS Act cross-comparison table, which is developed by Safe Work 
Australia and published on its website. The table summarises the similarities and differences between 
the model WHS Act and the WHS Acts of each model law jurisdiction.   

A colour scale has been applied to illustrate the relative differences in harmonisation. 

Please note the information in this section is for illustrative purposes only. Assessing the level of 
harmonisation across the model WHS Act and jurisdictions is complex. For example, a minor variation 
to an administrative process may not be as significant as a variation to a general duty. A jurisdiction 
may adopt a provision of the model Act with different wording but reflect the same policy intent. These 
nuances are difficult to reflect in quantitative data. 

The analysis does, however, provide a general sense of which parts of the Act are relatively more or less 
harmonised across the jurisdictions. 

Please also note the information in the cross-comparison table was last updated on 30 June 2025. 
While we make every effort to capture all jurisdictional variations, the information in the table should 
be treated as a general overview only. 
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Analysis 

Data table 1 Harmonisation of the model WHS laws, by Parts   

Key  
More harmonised  
  
Less harmonised  

 

Model WHS Law Parts  Relative harmonisation level 

Part 1 Introduction  

Part 2 Health and safety duties  

Part 3 Incident notification  

Part 4 Authorisations  

Part 5 Consultation, co-operation and co-ordination766  

Part 6 Discriminatory, coercive and misleading conduct  

Part 7 Workplace entry by WHS entry permit holders  

Part 8 The Regulator  

Part 9 Securing compliance  

Part 10 Enforcement measures  

Part 11 Enforceable undertakings  

Part 12 Review of decisions  

Part 13 Legal proceedings  

Part 14 General  

Schedules  

Data table 1 shows the overall level of harmonisation across each section of the model WHS Act. 

It indicates that, overall, there is sound alignment with the model WHS laws across all jurisdictions, 
with some parts of the model WHS Act varied more frequently than others:  

• ‘Part 2 Health and safety duties’, ‘Part 3 Incident notification’, ‘Part 5 Consultation, co-
operation and co-ordination’ and ‘Part 11 Enforceable undertakings’ had the strongest level of 
alignment across jurisdictions.  

• ‘Part 10 Enforcement measures’ and ‘Part 14 General’ had the lowest level of alignment 
across jurisdictions.  

  

 
766 Note: this Part includes a number of unique additional provisions in some states (rather than variations to model WHS Act 
provisions). 
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Data table 2 Harmonisation of jurisdictions with the model WHS laws   

Part of the 
Model WHS Act 

Cth NSW Tas NT SA ACT Qld WA 
More 
harmonised  

Less  
harmonised 

Part 1 Introduction         

Part 2 Health and safety duties         

Part 3 Incident notification         

Part 4 Authorisations         
Part 5 Consultation, co-operation and 
co-ordination767         
Part 6 Discriminatory, coercive and 
misleading conduct         
Part 7 Workplace entry by WHS entry 
permit holders         

Part 8 The Regulator         

Part 9 Securing compliance         

Part 10 Enforcement measures         

Part 11 Enforceable undertakings         

Part 12 Review of decisions         

Part 13 Legal proceedings         

Part 14 General         

Schedules         

Data table 2 compares harmonisation across both the parts of the model WHS Act and each 
jurisdiction.  

The jurisdiction with the highest overall level of harmonisation across all parts of the legislation is the 
Commonwealth, followed by NSW, Tasmania, NT and SA.  

The number of provisions that deviate from the model WHS laws across jurisdictions varies, with 
Queensland and WA having a larger number than other jurisdictions. 

  

 
767 Note: this Part includes a number of unique additional provisions in some states (rather than variations to model WHS Act 
provisions). 
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Traumatic injury fatalities  

The analysis in this section compares traumatic injury fatalities across jurisdictions. 

Safe Work Australia compiles the Work-related Traumatic Injury Fatalities dataset,768 which provides 
national statistics on all workers and bystanders fatally injured at work. 

This dataset draws on a range of information sources, including: 

• reporting of fatalities in the media or on relevant authority websites such as police, road 
authorities and the Australian Transport Safety Bureau 

• notifications to Safe Work Australia from jurisdictional authorities 

• the National Coronial Information System, which contains coroners’, police and other 
investigative reports. 

Work-related fatalities resulting from diseases, natural causes and suicides are excluded. 

Tragically, 188 workers lost their lives due to traumatic injuries in 2024 (the most recent year for which 
data is available). The national frequency rate of worker fatalities was 1.3 deaths per 100,000 workers. 

Both figures were slightly lower than the 5-year average of 191 deaths per year, and 1.4 deaths per 
100,000 workers, from 2020 to 2024. Since 2014, the fatality rate has decreased 24% (from 
1.7 fatalities per 100,000 workers); however, this has remained relatively steady in recent years. 

The frequency rate of injury fatalities varies significantly by jurisdiction. 

Figure 1 Worker fatalities by jurisdiction 2024 

 
Figure 1 shows worker fatalities by state or territory for 2024. Queensland recorded the highest number 
of fatalities (53 workers) followed by NSW (48 workers). 

 
768 Safe Work Australia, Our data. Your stories: Work-related fatalities, SWA website, 2026, accessed 26 May 2026. 

https://data.safeworkaustralia.gov.au/interactive-data/topic/work-related-fatalities
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NT recorded the highest fatality rate (2.8 fatalities per 100,000 workers), followed by WA (1.9 fatalities 
per 100,000 workers). Note that fatalities are presented according to the geographical place where the 
fatality occurred, not the jurisdiction under which the fatality fell. 

Note that this data should be interpreted with caution due to differences in industry mixes, and other 
factors, across jurisdictions. Injury fatalities have a stronger association with mechanism of incident 
and industry of employer than the state or territory in which they occur. 

In 2024, the industries with the highest number of fatalities were Transport, postal and warehousing (54 
fatalities or 29%), Agriculture, forestry and fishing (44 fatalities or 23%) and Construction (37 fatalities 
or 20%). 

The industries with the highest fatality rates were Agriculture, forestry and fishing (13.7 fatalities per 
100,000 workers), Transport, postal and warehousing (7.4) and Mining (3.4). The industry composition 
of labour markets needs to be considered when interpreting injury fatalities data at a jurisdictional 
level. 

The economic benefits of improved WHS arrangements 

This section provides a summary of key estimates of the costs associated with work-related fatalities, 
injuries and disease, drawing on (and comparing) 2 different analyses by Safe Work Australia. 

Safer, healthier, wealthier 

In 2022, Safe Work Australia published research exploring the economic value of reducing work-related 
injuries and illnesses.769 

Safer, healthier, wealthier found that, when a worker experiences a work-related injury or illness, it is 
not only those directly affected that suffer – including the individual, their families and community – it is 
also the wider Australian workforce that loses the opportunity to access more, and better, jobs with 
higher wages.  

The report found that without work-related injuries and illnesses Australia’s economy would have been 
$28.6 billion larger each year from 2008 to 2018, and there would have been an additional 185,500 
Full Time Equivalent (FTE) jobs every year. This impact would have translated to a 1.6% increase in 
GDP every year, which was comparable to the direct contribution of the Australian agriculture 
industry at the time of the study.  

  

 
769 Safe Work Australia and Deloitte Access Economics, Safer, healthier, wealthier: The economic value of reducing 
work related injuries and illnesses, 2022, accessed 26 May 2026. 

https://www.safeworkaustralia.gov.au/doc/safer-healthier-wealthier-summary-report
https://www.safeworkaustralia.gov.au/doc/safer-healthier-wealthier-summary-report
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Data table 3 Summary of costs of work-related harms in Australia 

Component Description Total impact 

Absenteeism Short-term productivity losses from time off work 835,770 FTE 

Presenteeism Reduced productivity upon returning to work 331,000 FTE 

Reduced 
employment 

Permanent withdrawal from labour force following  
work-related injury or illness 

605,789 FTE* 

Premature 
mortality 

Loss of labour due to work-related injury or illness 
resulting in death 

63,568 FTE* 

Informal care Productivity losses from informal carers taking additional 
time off of work to care for a person with work-related 
injury or illness 

408,061 FTE* 

Health system 
costs 

Costs incurred by the health system following  
work-related injury or illness 

$37.6 billion 

Efficiency costs Costs incurred by the employer following work-related 
injury or illness 

$49.5 billion770 

*Note: Total impact is measured from 2008 to 2065. 

Data table 3 summarises some of the key costs of work-related harms in Australia, as published 
in Safer, healthier, wealthier. 

Estimate drawing on Australian burden of disease study 

According to the 2024 Australian burden of disease study, the average number of years of healthy life 
lost due to occupational exposures and hazards is 3.2 years per 1,000 people.771 This estimate reflects 
the amount that could have been avoided if all people in Australia were not exposed to occupational 
exposures and hazards including injuries, loud noise, carcinogens, particulate matter, gas and fumes, 
asthmagens and ergonomic factors. 

Given the value of a statistical life year, which is an estimate of the value society places on a year of 
life, is $253,000 in 2025 dollars,772 then taken together, occupational exposures and hazards cost the 
economy $809,600 per 1,000 people. Across the labour force, as at March 2026, this equates to 
$12.0 billion per year, since there are roughly 14,762,800 employed people in Australia. 

  

 
770 Safe Work Australia and Deloitte Access Economics, Safer, healthier, wealthier: the economic value of reducing 
work-related injuries and illnesses, 2022, p 13, accessed 26 May 2026. 
771 Australian Institute of Health and Welfare, Australian burden of disease study 2024, Australian Government, 2024, 
accessed 20 May 2026. 
772 Office of Impact Assessment, Department of the Prime Minister and Cabinet, Value of statistical life, Guidance note, 
January 2026, accessed 20 May 2026. 

https://www.safeworkaustralia.gov.au/doc/safer-healthier-wealthier-summary-report
https://www.safeworkaustralia.gov.au/doc/safer-healthier-wealthier-summary-report
https://www.aihw.gov.au/reports/burden-of-disease/australian-burden-of-disease-study-2024/contents/interactive-data-on-risk-factor-burden/leading-risk-factors
https://oia.pmc.gov.au/sites/default/files/2026-02/value-statistical-life-guidance-note.pdf
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This estimate differs from the economic benefits established in the Safer, healthier, wealthier study 
because each approach measures different concepts associated with WHS and its impact on 
population health and economic costs. Safer, healthier, wealthier uses observed outcomes from WHS 
incidents to estimate the economic growth that was foregone as a result from work-related injuries and 
illnesses. The estimate drawing on the Australian burden of disease study estimates the impacts from 
exposures and hazards associated with working life. 

Both of these figures should be interpreted with caution, as they are statistical models based on 
incomplete datasets and are likely to underestimate the costs of WHS impacts. 

However, they illustrate clearly that: 

• the costs of WHS risks go beyond straightforward business impacts 

• the cost of regulating WHS represents a fraction of the broader costs to society of work-related 
fatalities, injuries and illnesses. 

Who bears these costs?  

According to previous cost-of-injury analysis published by Safe Work Australia, employers bear just 5% 
to 10% of the costs of work-related injuries and illnesses, with injured workers bearing up to 74%.773  

Compliance and enforcement actions 

This section provides analysis of jurisdictional compliance and enforcement data across 3 areas: 

• sanctions 
• directing compliance 
• encouraging and assisting compliance. 

To explore the data further, please visit Safe Work Australia’s interactive data website.774 

Sanctions 

Sanctions represent the most serious compliance and enforcement response available to 
WHS regulators and are generally used where there is serious non-compliance or where other 
compliance and enforcement tools have not been effective. 

Sanctions include infringement notices, legal proceedings and EUs, with additional context provided by 
data on WHS prosecutions. 

Nationally, the number of infringement notices issued increased by 55% over the 4 years from 2019–20 
to 2023–24, rising from 1,797 to 2,777. Five of 7 jurisdictions recorded increases, with NSW recording 
the largest increase (+1,029). Changes varied substantially across jurisdictions, with the next largest 
increase recorded in the ACT (+88). However, in most jurisdictions the number of notices issued 
remained low, with fewer than 50 notices overall. 

By contrast, the use of EUs remained low and relatively stable over the period, with 24 undertakings 
accepted nationally in 2023–24. These were largely concentrated in a small number of jurisdictions. 

 
773 S O’Neill, A Cheung and S Holley, Macquarie University International Governance and Performance Research Centre, Safe 
Work Australia, sponsoring body and CPA Australia sponsoring body, The business case for safe, healthy & productive work: 
implications for resource allocation: procurement, contracting and infrastructure decisions, Macquarie University, NSW, 
2014, accessed 20 May 2026. 
774 Safe Work Australia, Our data. Your stories: Jurisdictional comparison, SWA website, 2026, accessed 26 May 2026. 

http://nla.gov.au/nla.obj-3068091563
http://nla.gov.au/nla.obj-3068091563
https://data.safeworkaustralia.gov.au/interactive-data/topic/jurisdictional-comparison
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Data table 4 Infringement notices and enforceable undertakings − 2023−24 
N/A – not available. 

For sanctions imposed through the courts, the number of legal proceedings finalised also increased 
over the same period, increasing by 51% between 2019−20 and 2023−24. Six of 9 jurisdictions recorded 
increases, with most recording increases of 40% or more. In 2023−24, 348 legal proceedings resulted 
in a conviction, order or agreement − an increase of 14% compared with 2019−20. 

WHS prosecutions provide additional insight into the use of sanctions for serious breaches of 
WHS laws. Safe Work Australia’s WHS prosecutions dataset, which captures information on criminal 
prosecutions since 1 January 2020, shows that prosecutions have increased over time. In 2024, there 
were 317 WHS prosecutions − an increase of 55% compared with 2020. An increase in 
prosecutions was recorded in most jurisdictions, with Victoria and Queensland recording the 
most prosecutions in 2024 (107 and 106 respectively). Where information was available, 67% of 
prosecutions in 2024 involved incidents where a person had a serious or fatal injury or disease. 

  

 
775 N/A means ‘not applicable’. 

 
Infringement notices Enforceable undertakings 

Jurisdiction Number 

Notices  
per 1,000 

employees Number 

Undertakings 
per 100,000 
employees 

NSW 1,590 0.4 8 0.2 

Queensland 899 0.3 4 0.2 

ACT 164 0.9 0 0.0 

Victoria 41 <0.1 7 0.2 

SA 41 <0.1 3 0.4 

NT 31 0.2 1 0.8 

Tasmania 11 <0.1 0 0.0 

WA N/A775 N/A 1 0.1 

Commonwealth N/A N/A 0 0.0 

Seacare N/A N/A 0 0.0 

All jurisdictions 2,777 0.2 24 0.2 
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Data table 5 Legal proceedings and WHS prosecutions − 2023−24  

Taken together, these data suggest an increase in the overall use of sanctions in recent years, but from 
a low base in many jurisdictions. 

Direct compliance 

Direct compliance activities are reflected in the use of statutory notices that compel duty holders to 
remedy identified breaches of WHS laws. 

Nationally, the number of improvement notices issued increased by 9% over the 4 years from 2019–20 
to 2023–24, rising to 51,916. Trends varied across jurisdictions, with 6 recording increases, 
2 remaining relatively stable and 2 recording decreases. In 2023–24, Victoria (13,390) and NSW 
(13,362) issued the highest number of improvement notices, with the largest increases over the period 
recorded in NSW (+4,059 notices) and SA (+2,049). 

The number of prohibition notices issued increased by 26% over the same period, to 7,720 in 2023–24. 
Consistent with improvement notices, 6 jurisdictions recorded increases, 2 remained relatively 
stable and 2 recorded decreases. NSW (3,454) and Queensland (1,636) issued the highest number of 
prohibition notices, with NSW recording the largest increase over the period (+1,300 notices), followed 
by SA (+411). 

When adjusted for workforce size, the ACT recorded the highest rates of compliance notice 
activities, issuing 8.7 improvement notices per 1,000 employees and 3.6 prohibition notices per 1,000 
employees, compared with the national averages of 3.9 and 0.6 respectively. 

  

 
Legal proceedings WHS prosecutions 

Jurisdiction Number 

Proceedings  
per 10,000 

employees Number 
Prosecutions per 

10,000 employees 

Victoria 165 0.5 107 0.3 

NSW 136 0.4 61 0.2 

Queensland 85 0.3 106 0.4 

SA 11 0.1 13 0.2 

WA 9 0.1 12 0.1 

NT 7 0.5 9 0.7 

Tasmania 4 0.2 6 0.2 

ACT 3 0.2 3 0.2 

Commonwealth 1 0.0 0 0.0 

Seacare 0 0.0 0 0.0 

All jurisdictions 421 0.3 317 0.2 
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Data table 6 Direct compliance notices – 2023−24  
 

Improvement notices Prohibition notices 

Jurisdiction Number 
Notices per 1,000 

employees Number 
Notices per 1,000 

employees 

Victoria 13,390 3.9 515 0.1 

NSW 13,362 3.5 3,454 0.9 

Queensland 11,708 4.5 1,636 0.6 

WA 6,229 4.8 148 0.1 

SA 4,455 5.4 995 1.2 

ACT 1,620 8.7 665 3.6 

Tasmania 741 3.0 185 0.7 

NT 396 3.0 118 0.9 

Commonwealth 14 0.0 4 0.0 

Seacare 1 N/A 0 N/A 

All jurisdictions 51,916 3.9 7,720 0.6 

Encouraging and assisting compliance 

Nationally, proactive compliance and enforcement activities declined over the 4 years from 2019−20 to 
2023−24.776 

Over this period, the number of workshops, presentations and seminars delivering educational advice 
or information declined by 45%, to 2,841. Activity levels varied substantially across jurisdictions, with 
NSW maintaining the highest number of proactive visits (23,366 visits, a 3% increase), while 
Queensland and WA recorded sustained reductions since 2019-20 (53% and 50%, respectively). 

By contrast, reactive workplace visits (those undertaken in response to a workplace incident or 
complaint) increased by 20% to 74,726, while the number of other reactive interventions (such as 
desk-based audits, meetings, advice or correspondence directly related to incident or complaint 
resolution) increased by 73% to 156,669. Growth in these activities was most pronounced between 
2021-22 and 2022-23, driven primarily by increases in the Commonwealth, NSW and Queensland, and 
may in part reflect responses to COVID-19 restrictions. 

For proactive activities, NSW recorded the highest number of proactive workplace visits (23,366) and 
proactive workshops, presentations and seminars (781); however, on a rate basis, NSW was broadly in 
line with national averages (around 5.1 proactive visits per 1,000 employees and 0.2 proactive 
workshops per 1,000 employees). 

Victoria also recorded higher volumes of proactive and reactive workplace visits; however, direct 
comparability is limited, as Victoria reports interventions differently and does not provide data for some 
sub-categories (including proactive workshops/presentations/seminars and other reactive 
interventions). 

  

 
776 Proactive workplace visits are those not resulting from a complaint or workplace incident. 
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By contrast, Queensland recorded the highest levels of reactive activity, with 15,242 reactive 
workplace visits and 87,404 other reactive interventions in 2023–24. This was substantially higher than 
other jurisdictions (with WA next highest at 26,736). When adjusted for workforce size, Queensland 
recorded 33.6 other reactive interventions per 1,000 employees, almost 3 times the Australian average 
of 11.9; this category may include activities such as desk-based audits, meetings, telephone advice or 
correspondence, and variation in systems and scope across jurisdictions may contribute to these 
differences. 

The NT recorded the highest rates of workplace visits when accounting for workforce size, with 
16.3 proactive workplace visits per 1,000 employees and 25.2 reactive workplace visits per 
1,000 employees, alongside a comparatively high inspector rate. 

The Commonwealth recorded the highest rate of proactive workshops, presentations and seminars, at 
1.3 interventions per 1,000 employees, compared with a national average of 0.2. 

Data table 7 Interventions (combined) – 2023−24  

  Activities (all) 

 Jurisdiction Number 
Activities  

per inspector 
Activities per 

 1,000 employees % proactive 

Queensland 114,694 425 44.1 11% 

NSW 57,792 156 14.9 42% 

WA 31,865 245 24.4 7% 

Commonwealth 19,435 259 33.6 11% 

SA 13,032 134 15.8 24% 

NT 5,506 167 42.3 40% 

Tasmania 4,009 84 16.2 51% 

ACT 3,177 65 17.2 63% 

Seacare 92 46 N/A 100% 

Victoria N/A N/A N/A N/A 

All jurisdictions 301,040 208 (average) 22.8 (average) 23% 
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Together, these trends suggest a shift in how regulators deliver encouraging and assisting compliance 
activities, with greater emphasis on advisory, desk-based and incident-driven responses linked to 
complaint and incident resolution, rather than routine preventative engagement at workplaces. 

These changes occurred alongside an increase of 19% in the number of field active inspectors, to 1,447 
nationally (1.1 inspectors per 10,000 employers). The increase in inspector numbers alongside 
declining proactive activity suggest that changes in compliance and enforcement approach, rather 
than resourcing constraints alone, may be influencing how encouraging and assisting compliance 
activities are undertaken. 

Victoria and NSW recorded the highest numbers of field active inspectors in 2023–24 (around 373 and 
370 respectively); when adjusted for workforce size, both were broadly in line with the national average 
(around 1.1 inspectors per 10,000 employees). 

The NT and ACT recorded higher numbers of inspectors when adjusted for workforce size, at 2.5 and 
2.6 inspectors per 10,000 employees (respectively), and also recorded the highest number of proactive 
workplace visits per 1,000 employers. These jurisdictional differences indicate variation in the 
emphasis placed on proactive, preventative engagement as part of encouraging compliance. 

Data table 8 Inspectors – 2023−24  
 

Field inspectors 

 Jurisdiction Number Inspectors per 10,000 employees 

Victoria 373 1.1 

NSW 370 1.0 

Queensland 270 1.0 

WA 130 1.0 

SA 97 1.2 

Commonwealth 75 1.3 

ACT 49 2.6 

Tasmania 48 1.9 

NT 33 2.5 

Seacare 2 N/A 

All jurisdictions 1,447 1.1 
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Appendix J: Best Practice Review survey responses 

Worker and HSR survey 

Methodology 

Safe Work Australia circulated a survey to gather input from workers and HSRs. The survey was 
published on the Safe Work Australia Consultation Hub as part of the consultation period for this 
Review and to inform the final report. The survey was promoted through social media with support from 
the ACTU to ensure broad awareness. The questions were developed in consultation with the relevant 
Safe Work Australia Members. The survey received 778 responses between 1 September and 
30 November 2025. It included multiple choice and free-text questions, with responses analysed to 
identify emerging issues. Free-text responses were grouped into similar themes. 

Snapshot of survey respondents 

Industry 

Most survey respondents worked in Education and Training (22.9%), Public Administration and Safety 
(18.2%) and Health Care and Social Assistance (17.3%). The lowest number of responses came from 
the Rental, Hiring and Real Estate Services sector (0.7%).777 

Jurisdiction 

Figure 2 Proportion of responses by jurisdiction 

 

 
777 Industry refers to the range of economic activities undertaken by a business to produce goods and services − and is 
categorised using the Australian Bureau of Statistics’ Australian and New Zealand Standard Industrial Classification (ANZSIC). 

27.5% 26.3%

18.4% 17.5%

14.2% 14.1%

7.3%
5.6% 4.6% 4.1%

0.0%

5.0%

10.0%

15.0%

20.0%

25.0%

30.0%

Qld NSW Vic Nationally WA SA ACT Outside of 
Australia

Tas NT

https://www.abs.gov.au/statistics/classifications/australian-and-new-zealand-standard-industrial-classification-anzsic/latest-release
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* Note: Respondents were able to select more than one option; percentages therefore do not sum to 100%. 

Figure 2: Responses from Queensland and NSW together accounted for just over half of all responses. 
Victoria and national respondents contributed a moderate share, while all other jurisdictions 
accounted for relatively small proportions. 

Business size 

Most responses were from large businesses, which accounted for almost two-thirds of the total 
(64.3%), followed by medium-sized businesses (29.0%), and small businesses (6.7%). 

Survey results 

Free-text feedback 

Workers and HSRs were asked, ‘Do you have any additional comments about being an HSR or WHS 
laws? What is working well? What needs improvement?’ The responses below reflect a cross-section of 
the feedback received. 

Duty to consult with workers 

• ‘Employers are already required to consult HSRs at the start of decision making but it is not 
happening, so we need accountability and consequences when they ignore it’. 

• ‘Management does not always share the information as required by legislation despite being 
requested to’. 

• ‘It doesn’t help when WorkSafe comes out to the workplace and doesn’t involve the HSRs in the 
process’. 

• ‘HSRs are not employed by the PCBU, they have another job. PCBU officers do not understand 
their responsibilities’. 

• ‘The way consultation is conducted needs to be improved. There is always confusion between 
consultation and communication and degree to how much, and what information needs to be 
shared’. 

• ‘While I am regularly consulted about changes that affect me, I don’t always see evidence that 
the consultation has any impact on departmental policies’. 

HSR elections, work groups and HSCs 

• ‘I applied to be a HSR and it took 5 months for the organisation to acknowledge my application. 
There was no election or discussion, my application was accepted and now I’m to do training 
but I’m not sure where to start as I work part time and I’m not allowed to attend the training on 
work days’. 

• ‘We have an issue getting people to nominate as HSR’s or Deputy HSR’s, meaning some areas 
do not have a HSR and a Deputy HSR. Some crews are happy to be represented by other crew 
members’. 

• ‘It should be even easier/more clearly defined in the WHS Act for a HSR to be able to help 
out another workgroup, when they don’t have a HSR themselves’. 

HSR powers and functions 

• ‘Need a hub for HSRs with clear, concise guidance about our powers and how to handle 
situations, developed in consultation with Australian Unions’. 
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• ‘Need faster regulator support when HSRs escalate issues and consequences when PCBUs 
ignore PINs’. 

Supporting and facilitating the role of HSRs 

• ‘Acquiring time off to focus on WHS is difficult, as many tasks require person to person contact 
to follow up with issues. Still need to perform work tasks.’ 

• ‘What needs to be improved is gaining company support to give time off for training in my role.’ 
• ‘I have resigned as HSR as I had no support from any leadership groups, even excluded from 

workshops and information sessions’. 
• ‘Mandatory training for PCBUs and managers when an HSR is elected, so they actually 

understand the role and do not undermine it through ignorance or hostility’. 
• ‘Genuine action is only taken when the Regulator steps-in; however, this is a rarity’. 
• ‘Not enough management training on the role of HSR’s and how to properly consult. Feels like 

we constantly have to fight for information’. 

HSR training 

• ‘Guaranteed training rights beyond the 5 day and refresher, and training that works for low 
literacy and CALD workers’. 

• ‘The course itself provides no training on what is required of a HSR or powers a HSR has, what 
we can do and hard to understand the laws’. 

Role of unions 

• ‘Workers feel safer when they have union support in WHS’. 

Discriminatory conduct 

• ‘Anti-victimisation rules exist but no one is being prosecuted. We need real enforcement so 
HSRs are not punished or frozen out’. 

• ‘As a HSR, I did not expect this level of resistance from the PCBU’. 

HSC and HSR presence 

Figure 3 Distribution of respondents reporting no HSC and no HSR, by business size 
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Figure 3: Respondents indicated that smaller and medium-sized businesses were less likely to have an 
HSR and HSC. 

Figure 4 Distribution of HSR presence by industry 

 
* Note: Free-text responses were recategorised into existing industry categories. Figure 4 uses data from 
industries with 30 responses or more. Respondents were able to select more than one industry if applicable. 

Figure 4: Across industries, ‘Yes’ responses accounted for the largest proportion of responses 
regarding the presence of an HSR, although the distribution varied by industry. Education and Training, 
Public Administration and Safety, and Electricity, Gas, Water and Waste Services had the highest 
numbers. Fewer respondents said ‘No’ or were unsure, though these responses were more common in 
industries like Construction and Professional, Scientific and Technical Services. Results should be 
interpreted in the context of the respondent profile, noting that respondents were predominantly from 
medium and large organisations. 

Psychological safety 

Data Table 9 Worker responses on the importance of psychological health and safety 

Workers were asked whether they agreed, disagreed, or were unsure about the statement: ‘My 
workplace views psychological health and safety as being as important as physical health and safety’. 

Response Percentage of worker responses (%) 
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Unsure 13.8% 
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Yes 40.0% 

Total 100.0% 

HSR elections 

Data Table 10 Worker responses on how HSR was appointed 

Workers were asked to indicate how their HSR was appointed, using the prompt: ‘My HSR is someone 
who was …’ 

Response Percentage of worker responses (%) 

Elected by workers 46.8% 

I do not know 36.4% 

Asked to do the role by a manager 16.8% 

Total 100.0% 

Establishing an HSC 

Data Table 11 Worker responses on establishing an HSC 

Workers were asked whether they agreed, disagreed, or were unsure about the statement: ‘My 
workplace has an HSC with elected members and members of the committee’. 

Response Percentage of worker responses (%) 

No 27.0% 

Unsure 24.4% 

Yes 49.2% 

Total 100.0% 
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Consultation 

Workers were asked to respond to the statement: ‘I am always consulted on WHS matters that are likely 
to directly affect me’, with results disaggregated by business size. 

Consultation on WHS matters was most commonly reported by workers in medium-sized businesses 
(41.7%), followed by small businesses (38.8%) and large businesses (26.3%). In contrast, workers in 
large businesses most frequently reported that they are not always consulted (66.5%). 

Figure 5 Worker responses to raising WHS issues, by business size 

Workers were asked to select the statements that apply to them, in response to the prompt (with 
responses disaggregated by business size): ‘If I have a concern or issue about WHS in my workplace, I 
feel …’ 

 
*Note: Respondents were able to select more than one response. 

Figure 5: Workers in small businesses are most confident that their employer will listen and take action 
on safety issues (55.1%). Workers in large businesses are more likely to say they can contact an HSR 
(45.7%). Workers in medium and large businesses more commonly report access to an HSC (32.2% 
and 33.5% respectively). Across all business sizes, there is a substantial proportion of workers that still 
say they do not know what to do or who to talk to about safety concerns. 
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Figure 6 Distribution of worker responses by HSR presence to managerial WHS awareness 

Workers were asked to indicate their level of agreement with the statement, with responses 
disaggregated by presence of an HSR: ‘I feel that my manager is aware of their WHS responsibilities, 
and the necessary actions required to maintain WHS’. 

 
Figure 6: Workers who reported having an HSR showed the highest level of agreement that their 
manager is aware of WHS responsibilities, with 58.3% responding ‘Yes’. This compares with 46.1% of 
workers who said they do not have an HSR, and 33.3% of workers who were unsure if they have an HSR. 
Workers who were unsure whether an HSR was present reported poorer perceptions of managerial 
WHS awareness, with nearly half (47.5%) indicating that their manager is not aware of WHS 
responsibilities and 19.4% reporting they were unsure. 

Figure 7 Worker responses to consultation, by manager awareness of WHS responsibilities 

 
Figure 7: Among workers who felt their manager is unaware of WHS responsibilities, 91.7% reported not 
always being consulted. Where workers were unsure about manager awareness, 71.6% reported not 
always being consulted. Among workers who said their manager is aware, 52.5% reported always being 
consulted, while 39.7% reported not always being consulted. 
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Jurisdictional variations 

Workers were asked to select responses that applied to them in relation to the statement: ‘There are 
slightly different WHS laws in each state and territory across Australia’. Note: respondents could select 
more than one answer. 

A total of 38.0% of respondents indicated that they were aware of the differences and can navigate 
them, while 28.4% did not know there were different laws. A further 25.3% find the differences difficult 
to navigate, and 17.0% said the differences do not impact them. 

Feedback from HSRs 

Data Table 12 HSR responses: understanding HSR role and functions 

HSRs were asked to indicate their level of agreement with the statement ‘My role and functions as an 
HSR are clear and easy to understand’. 

Response Percentage of HSR responses (%) 

Disagree 6.1% 

Neutral 16.0% 

Agree 77.9% 

Total 100.0% 

Data Table 13 HSR responses: encouraging HSR elections 

HSRs were asked whether they agree, disagree or are unsure in response to the statement: ‘My 
workplace encourages the election of HSRs’. 

Response Percentage of HSR responses (%) 

No 25.1% 

Unsure 8.7% 

Yes 66.2% 

Total 100.0% 

Data Table 14 HSR responses: reminders for HSR elections 

HSRs were asked whether they agree, disagree or are unsure in response to the statement: ‘My 
workplace regularly reminds workers that an HSR can be elected’. 

Response Percentage of HSR responses (%) 

No 44.6% 

Unsure 10.8% 

Yes 44.6% 

Total 100.0% 
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Data Table 15 HSR responses: PCBU awareness, by business size 

HSRs were asked whether they agree, disagree or are unsure in response to the statement (with results 
disaggregated to business size): ‘My manager and employer/PCBU understand the powers and 
functions of an HSR and their obligations to HSRs (such as to consult, allow access to information, 
provide resources, facilities and assistance to the HSR)’. 

Business size 

Percentage of HSR responses (%) 

Total No Unsure Yes 

1-20 (small) 15.4% 7.7% 76.9% 100.0% 

21-200 (medium) 27.7% 13.8% 58.5% 100.0% 

200+ (large) 39.9% 12.8% 47.3% 100.0% 

Table 15: Most respondents from small business answered ‘Yes’ (76.9%), compared with 58.5% in 
medium-sized businesses and 47.3% in large businesses. ‘No’ responses increased as business size 
increased, from 15.4% in small organisations to 27.7% in medium and 39.9% in large organisations. 
‘Unsure’ responses remain low across all business sizes. 

Data Table 16 HSR responses: resourcing 

HSRs were asked whether they agree, disagree or were unsure in response to the statement (with 
results disaggregated by business size): ‘I and other HSRs are given adequate paid time and resources 
to fulfil our roles to represent workers and improve safety’.  

Business size 

Percentage of HSR responses (%) 

Total No Unsure Yes 

1-20 (small) 38.5% 15.4% 46.2% 100.0% 

21-200 (medium) 44.6% 3.1% 52.3% 100.0% 

200+ (large) 41.2% 12.8% 45.9% 100.0% 
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Figure 8 HSR responses: nature of disagreements 

HSRs were asked to respond to the prompt ‘As an HSR, I have experienced disagreements within my 
workplace about …’ 

 
* Note: free-text responses were recategorised into existing/new categories. 

Figure 8: HSRs most often had experienced disagreements with their workplace about the functions of 
their role and access to WHS information. Around a third reported disagreements about the time 
needed to do HSR duties and about training. Fewer disagreements were reported about training 
providers, training costs, or involvement in PCBU duties. 

Employer survey 

Methodology 

Safe Work Australia circulated a survey through to gather input from employers. The survey was 
published on the Safe Work Australia Consultation Hub as part of the consultation period for this 
Review and to inform the final report. It was promoted on social media, with support from Australian 
Industry Group and ACCI to increase participation. The survey questions were developed in 
consultation with the relevant Safe Work Australia Members. The survey received 87 responses 
between 1 September and 30 November 2025. It included multiple choice and free-text questions, with 
responses analysed to identify emerging issues. Free-text responses were grouped into similar themes. 

Snapshot of survey respondents 

Industry 

Most survey respondents reported their company operated in the Construction (27.9%),  
Manufacturing (18.6%), Professional, Scientific and Technical Services (12.8%) and/or the Transport, 
Postal and Warehousing (12.8%) industries. 
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Figure 9 Proportion of respondents by industry 

 
* Note: Respondents were able to select more than one option; percentages therefore do not sum to 100%. 

Jurisdiction 

Figure 10 Proportion of respondents by jurisdiction(s) of operation 

 
* Note: Respondents were able to select more than one option; percentages therefore do not sum to 100%. 

Figure 10: NSW had the highest proportion of responses (44.7%), followed by Queensland (31.8%) and 
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WA (27.1%). Tasmania and NT have the lowest response levels, both at 9.4%. 

Business size 

Most respondents were from medium-sized businesses (44.0%), followed by large businesses (41.7%). 
Only 14.3% of respondents were from small businesses. 

Data Table 17 Respondents by business size 

Response Percentage of responses (%) 

1−20 (small) 14.3% 

21−200 (medium) 44.0% 

200+ (large) 41.7% 

Total 100.0% 

Survey results 

Free-text feedback 

Employers were asked, ‘Do you have any additional comments about WHS as an employer?’ The 
responses below reflect a cross-section of the feedback received. 

Complexities in complying with WHS laws 

• ‘As an employer, I find WHS laws to be grey, interpretive, and inconsistently applied. While the 
goal of safety is universally shared, the language used − such as “so far as is reasonably 
practicable” − creates uncertainty rather than clarity. Two auditors or inspectors can interpret 
the same scenario differently, which erodes confidence and drives up compliance costs 
without improving safety outcomes’. 

• ‘Businesses genuinely wanting to do the right thing are forced to second-guess whether their 
systems are “enough”, not because they’re unsafe, but because the rules are written in a way 
that invites subjective judgment.’ 

• ‘It can be hard to protect against worker negligence or what can appear to be “arrive at work; 
turn off my brain; let the system take care of me”’. 

• ‘Too much focus on punishing companies and people rather than making sure we have the help 
needed to get it right’. 

• ‘I wish all the WHS government teams had better resources to visit and assist high-risk 
operations, guiding them in the right direction’. 

• ‘The compliance costs can be reduced by providing appropriate access to the industry 
guidance material in plain English and the use of fact sheets for specific topics either provided 
by Safe Work Australia or through relevant regulators’. 

• ‘Current additional expenses is becoming prohibitive for small businesses to be compliant’. 
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Harmonisation 

• ‘Simplification and unification reduces the complexity of establishing and communicating 
requirements across multiple jurisdictions’. 

• ‘Working across multiple jurisdictions … that do not abide by the harmonised WHS laws makes 
it very challenging to create a unified approach to documentation for our business’. 

• ‘Ensuring the WHS legislation is regularly reviewed to ensure it remains current and effective in 
the face of rapid change is super important’. 

• ‘Having one website for all states would make our responsibilities so much better’. 

Other safety schemes 

• ‘Seeking to harmonise or at least streamline WHS requirements from other legislation would be 
beneficial (petroleum and gas, mining, electrical safety)’, 

Industry focus 

• ‘Aged care is a massive gap. It differs to health care yet is lumped under the same banner.’ 
• ‘The building industry needs a lot of work’. 

Psychosocial risks 

• ‘The expansion of psychosocial risk factors beyond that of the ILO is overcomplicating risk 
management planning. The current state of play is putting both employers and employees at 
privacy risks around medical conditions (especially mental health ailments and diagnoses). 
Employees are forced to disclose private mental health information to prevent claims for 
psychological harm’. 

Employer understanding of WHS 

Data Table 18 Employer responses on understanding WHS 

Employers were asked to indicate their level of agreement with the statement: ‘I understand my WHS 
obligations and responsibilities’. 

Responses Percentage of responses (%) 

Strongly disagree 0% 

Disagree 0% 

Neutral 6.9% 

Agree 19.5% 

Strongly agree 73.6% 

Total 100.0% 
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Data Table 19 Employer responses on WHS information 

Employers were asked to indicate their level of agreement with the statement: ‘I find it easy to find the 
right information about how to comply with my WHS obligations and responsibilities’. 

Response Percentage of responses (%) 

Strongly disagree 1.1% 

Disagree 9.2% 

Neutral 19.5% 

Agree 35.6% 

Strongly agree 34.5% 

Total 100.0% 

Data Table 20 Employer responses on accessibility of model WHS Regulations 

Employers were asked to indicate their level of agreement with the statement: ‘The model WHS 
Regulations are clear and easy to understand’. 

Response Percentage of responses (%) 

Strongly disagree 4.6% 

Disagree 14.9% 

Neutral 27.6% 

Agree 37.9% 

Strongly agree 14.9% 

Total 100.0% 
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Data Table 21 Employer responses on improving understanding of WHS obligations 

Employers were asked to respond to the question ‘If there was one thing that could be done to help you 
understand WHS obligations, what would it be?’ 

Theme Percentage of responses (%) 

Make WHS information more accessible 18.4% 

Harmonise 12.2% 

Practical guidance on how to meet WHS obligations 12.2% 

Education, training and capability building 12.2% 

Guidance tailored to industry and business size 10.2% 

Digital tools to support WHS compliance 8.2% 

Regulator capability and consistency 8.2% 

Increase legislative certainty 6.1% 

Access to Australian Standards 6.1% 

Information on jurisdictional variations 4.1% 

No issues 2.0% 

Total 100.0% 

Penalties 

Data Table 22 Employer responses on appropriateness of penalties for breaching WHS laws 

Employers were asked to indicate their response to the statement: ‘The penalties for breaching WHS 
laws are appropriate’. 

Response Percentage of responses (%) 

Too low 4.6% 

Somewhat low 13.8% 

About right 46.0% 

Somewhat high 20.7% 

Too high 14.9% 

Total 100.0% 
 

Nearly half of employers (46.0%) considered the penalties to be about right. Around one-third believed 
the penalties are too high (20.7% somewhat high and 14.9% too high), while a smaller proportion 
considered them too low (13.8% somewhat low and 4.6% too low). 
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Variations 

Data Table 23 Employer responses on benefits of consistent WHS laws 

Employers were asked to respond ‘Yes’, ‘No’, or ‘Unsure’ to the statement: ‘More consistent WHS laws 
across Australia would benefit me and my organisation’. 

Response Percentage of responses (%) 

No 4.6% 

Unsure 6.9% 

Yes 88.5% 

Total 100.0% 

Other WHS schemes 

Data Table 24 Employer responses on aligning other WHS schemes with model WHS laws, by 
business size 

Employers were asked to respond ‘Yes’, ‘No’, or ‘Unsure’ to the statement, with results disaggregated 
by business size: ‘Other WHS schemes (for example, offshore or mining safety laws) should more 
closely align with the model WHS laws’.  

 
Percentage of responses (%) 

Responses 1−20 (small) 21−200 (medium) 200+ (large) 

No 16.7% 13.5% 5.7% 

Unsure 33.3% 27.0% 25.7% 

Yes 50.0% 59.5% 68.6% 

Total 100.0% 100.0% 100.0% 

* Note: Percentages represent the proportion of responses within each business size. 

Table 24: Across all business sizes, employers tended to agree that other WHS schemes should more 
closely align with the model WHS laws. Support increased by business size, with 50% of small, 59.9% 
of medium and 68.8% of large businesses responding ‘Yes’. Small businesses were more likely than 
medium and large businesses to report uncertainty, while disagreement remained relatively low across 
all groups. 
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Harmonisation 

Figure 11 Proportion of employer responses by impact of harmonisation 

Employers were asked to select all the responses that apply to the following question: ‘If the WHS laws 
were more closely harmonised (i.e. consistent across states and territories), what impact would that 
have for you or your organisation?’ 

 
* Note: Respondents were able to select more than one option; therefore, percentages do not sum to 100%. 

Figure 11: Employers most often reported that greater WHS harmonisation would improve clarity and 
consistency, particularly by simplifying communication about WHS expectations (86.7%) and 
improving consistency in safety standards (86.7%). Many employers also expected reduced confusion 
about WHS obligations (81.9%), easier operation across states and territories (75.9%), and increased 
confidence that WHS requirements are being met (74.7%). Fewer employers identified impacts related 
to reducing compliance burden (63.9%), improving access to training and information (55.4%), or 
increasing resources for WHS implementation (49.4%). 
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Figure 12 Employer responses on improving the model WHS laws 

 
Figure 12: When employers were asked ‘If you could improve one aspect of the model WHS laws, which 
one of the following would you prioritise?’, employers prioritised greater harmonisation of WHS laws 
across Australia (38.1%) over more industry-based regulations and codes (23.8%) or simpler and easier 
to understand WHS laws (23.8%). Improving compliance and enforcement was the least prioritised by 
employers (14.3%). 

This Review also conducted a general questionnaire for completion, but due to low response rate the 
results were not considered sufficiently representative and have not been relied upon in this analysis. 
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Appendix K: Case Law 

Catholic Healthcare Limited v SafeWork NSW [2025] NSWIRComm 1046 

SafeWork NSW issued an improvement notice to Catholic Healthcare, alleging a contravention of its 
duty of care and obligation to workers to fit test respiratory equipment. Catholic Healthcare applied for 
an internal review, and ultimately an external review by the NSW IRC. The Commissioner set aside the 
notice, finding that the relevant clause of the NSW WHS Regulations did not apply to Catholic 
Healthcare’s operations. The improvement notice had relied on the PPE provisions of the regulations; 
however, those provisions only apply where the risk controls required by a risk assessment specify 
PPE. 

Boland v Safe is Safe Pty Ltd & Munro [2017] SAIRC 17 

This case concerned a young girl dying when she was ejected from an amusement ride at the Royal 
Adelaide Show in 2014. The case arose regarding the certification of an amusement device, with the 
certifier unsuccessfully arguing that the health and safety duty imposed by section 19(2) of the 
SA WHS Act only exists whilst work is being carried out by the relevant business or undertaking and that 
it does not extend to the consequences or product of work. The SA Industrial Court held that the proper 
meaning of section 19(2) is to protect members of the public from work performed as opposed to being 
limited to the exact time when work was performed. A wider duty is created to protect the public at 
large from the health and safety consequences of work. 

Safe Work NSW v Wagga Motors Pty Ltd [2018] NSWDC 242 

This case relates to the application of ‘other persons’ in section 19(2) of the NSW WHS Act. The 
defendant, a vehicle repairer, serviced a horse float and returned it to the owner without properly 
checking the hydraulic system controlling the tailgate. Consequently, an employee of the owner was 
later fatally crushed when the tailgate collapsed. The District Court held that the defendant was 
responsible for the safety of the employee, confirming that ‘other persons’ in section 19(2) extends 
beyond non-workers in the workplace and covers anyone who is likely to be affected by the work of the 
business. 
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Dial A Tow Australia Pty Ltd v Campbell [2023] SAET 49 

In 2022, a towing company Dial A Tow was found guilty of breaches of the SA WHS Act that led to the 
death of an employee in 2018. The employee was killed in the crush zone between a modified tow 
truck’s retracting tilt tray and the vehicles headboard. SafeWork SA alleged that Dial A Tow failed to 
ensure the crush zone was fitted with a pressure sensor that prevented the tilt tray from moving if any 
person or object was within the zone. Dial A Tow appealed against its conviction, and the matter was 
eventually remitted to the South Australian Employment Court (SAET) full bench. On appeal, the SAET 
found the failings of Dial A Tow were insufficient for a finding of guilt to the specific charge laid, before 
ruling that SafeWork SA failed to prove beyond reasonable doubt that Dial A Tow would have been 
advised to install a pressure sensor had it sought an expert opinion. Dial A Tow’s conviction was set 
aside and the company was acquitted. 

Prime Marble & Granite Pty Ltd v SafeWork NSW [2024] NSWCCA 105 

In this case, the Court of Criminal Appeal heard an appeal from the District Court’s decision which 
allowed a prosecution to proceed against Prime Marble for the deaths of 2 workers who were exposed 
to unsafe levels of respirable crystalline silica between 2017 and 2018. The prosecution against Prime 
Marble commenced in March 2023, less than 2 years after SafeWork NSW became aware of the 
workers’ deaths in early 2021. After the proceedings against Prime Marble commenced in 2023, Prime 
Marble successfully had the prosecutions dismissed by the Court of Criminal Appeal on the basis that 
SafeWork NSW became aware of the offence in (at least) 2018 and so were statute barred by 
section 232(1)(a) of the NSW WHS Act, which provides that a prosecution cannot be commenced more 
than 2 years after the offence first comes to the notice of the regulator. The Court found that an offence 
first comes to the regulator’s notice when it has sufficient information to reasonably believe that the 
offence has been committed. The Court also found that it is not necessary for the regulator to know the 
identity of any particular worker at risk of serious illness because of a breach of the duty. Instead, the 
regulator must have material or information capable of establishing objectively a reasonable belief that 
all elements of the offence could be established. In the Court’s view, the regulator had that information 
following its visits in 2017 and 2018. 

Chevron Australia Pty Ltd v The Maritime Union of Australia (No 2) [2016] FCA 768 

This Federal Court case concerned unprotected industrial action organised by the Maritime Union of 
Australia during the term of an enterprise agreement covering stevedoring work associated with 
Chevron’s Gorgon Liquefied Natural Gas project. In June 2012, union members employed by Patrick 
Projects Pty Ltd delayed work citing safety concerns. The Court accepted evidence showing the action 
was not authorised by the employer and was not based on a reasonable concern about imminent 
safety risks. The Court dismissed proceedings against the individual employees but declared that the 
Maritime Union of Australia contravened section 417 of the FW Act by organising the unprotected 
industrial action, finding that the asserted safety issues were a pretext for a broader industrial 
campaign against Chevron’s use of foreign labour. 
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Australian Building and Construction Commissioner v Holl [2021] FCA 1480 (The 
Wheeler Cranes Case) 

This Federal Court case concerned an unlawful industrial campaign by the Construction, Forestry, 
Maritime, Mining and Energy Union and 2 union officials directed at Wheeler Cranes − a company that 
did not have an enterprise agreement with the union. The union organised protests and site actions 
against Wheeler Cranes with the intention of pressuring principals not to engage the company. The 
Federal Court found that the conduct was intended to coerce third parties in contravention of the 
FW Act and the Building and Construction Industry (Improving Productivity) Act 2016 (Cth). Significant 
penalties were imposed on the union and officials involved. 

Australian Building and Construction Commissioner v Construction, Forestry, 
Maritime, Mining and Energy Union (No 2) [2022] FCA 19 (Kiama Aged Care 
Centre Case) 

This Federal Court case concerned contraventions of right of entry provisions by CFMMEU officials 
during construction works at the Kiama Aged Care Centre in November 2018. This involved a union 
organiser interfering and delaying concrete works and 2 union officials entering the site without 
complying with reasonable site safety requirements. The Federal Court found that the conduct 
exceeded the officials’ authority and unlawfully interfered with work activities. Significant penalties 
were imposed on the union and the officials. 

R v Brisbane Auto Recycling Pty Ltd & Ors [2020] QDC 113 

This case was the first industrial manslaughter sentence handed down in Queensland. It involves the 
death of a worker at an auto recycling yard in 2019. Both the corporate entity and its 2 directors were 
prosecuted for the fatality and pleaded guilty to offences. The company, charged as the PCBU, pleaded 
guilty to one charge of industrial manslaughter contrary to section 34C of the Queensland WHS Act. 
The company was fined $3 million. The company’s directors both pleaded guilty to one charge of 
reckless conduct – Category 1 in contravention of section 31. Both were sentenced to 10 months’ 
imprisonment. 

R v Jeffrey Owen [2022] QDCSR 168 

This case involved the first conviction of an individual for industrial manslaughter in Queensland. The 
defendant operated a business involving the repair and maintenance of electrical items. While the 
defendant was using a forklift to move a generator, the generator fell and landed on another worker, 
resulting in his death. The defendant’s conduct was found to be negligent and caused the death of the 
worker, and the defendant was convicted for an offence of industrial manslaughter, contrary to 
section 34C of the Queensland WHS Act. The defendant was sentenced to 5 years’ imprisonment. 
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Director of Public Prosecutions v LH Holding Management Pty Ltd (2025) 77 VR 
377 

This case was Victoria’s first successful prosecution under workplace manslaughter laws, following the 
death of a worker who was fatally crushed by a forklift in 2021. LH Holding Management Pty Ltd pleaded 
guilty to a single charge of workplace manslaughter, involving negligent conduct that breached a duty 
owed to another person and caused their death. The company’s sole director was convicted after 
pleading guilty to a single charge of being an officer of a company that committed workplace 
manslaughter. On appeal, Victoria’s Court of Appeal increased the penalty from $1.3 million to 
$3 million after the Office of Public Prosecutions argued that the initial fine was manifestly inadequate. 

On appeal, Victoria’s Court of Appeal increased the penalty from $1.3 million to $3 million after the 
Office of Public Prosecutions argued that the initial fine was manifestly inadequate. 

Director of Public Prosecutions v Yarra Valley Park Lane [2024] VCC 1863 

Yarra Valley Park Lane Holiday Park Pty Ltd was convicted in the County Court of Victoria of a single 
charge of failing to ensure that the workplace was safe and without risks to health. The case involves 
the death of a camper who died after a large tree branch fell on his tent overnight, causing fatal head 
injuries. The jury found it was reasonably practicable for the caravan park to reduce the risk of falling 
branches by engaging an arborist to complete annual tree assessments and following 
recommendations. The caravan park was fined $475,000. The court also issued an adverse publicity 
order requiring the company to publicise the offence, its consequences and the penalty imposed in an 
industry publication. 

SafeWork NSW v Calibre Construction Group Pty Ltd [2020] NSWDC 603 

This case concerned a breach of a WHS duty arising from the collapse of an unbraced wall which 
seriously injured a worker on an adjacent site. The offender pleaded guilty to a charge that, as a person 
who had a health and safety duty under section 19(2) of the NSW WHS Act, it failed to comply with that 
duty, and thereby exposed a worker to a risk of death or serious injury contrary to section 32. The Court 
imposed a fine and a training order. The offender was required to arrange and pay for its employees to 
undertake WHS training, with at least 40% of the training courses to be related to high risk construction 
work. 

Aaron Guilfoyle v Ardent Leisure Limited [2020] QMC 13 

Ardent Leisure Limited operated the Dreamworld Theme Park on the Gold Coast, where 4 guests were 
fatally injured in 2016 on the Thunder River Rapids Ride. The defendant pleaded guilty and was 
sentenced in the Southport Magistrates Court in relation to 3 charges pursuant to section 32 of the 
Queensland WHS Act, each concerning a failure to comply with its primary safety duty under 
section 19(2) of the Act. The defendant failed to ensure, so far as is reasonably practicable, the 
provision and maintenance of safe systems of work, and the provision of training, instruction and 
supervision necessary to protect all persons against risks to their health and safety arising from work 
carried out as part of its business; and exposed persons to a risk of serious injury or death. The 
defendant was convicted and fined $3.6 million. 
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Appendix L: Commencing a prosecution  

Jurisdiction Who can commence a prosecution for an offence against the Act? 

Model The regulator, an inspector with written authorisation and the DPP (section 230). 

ACT The regulator, an inspector with written authorisation and the DPP (section 230). 

Commonwealth The regulator, an inspector with written authorisation and the DPP (section 230). 

NSW The regulator, an inspector with written authorisation and the DPP, a registered 
organisation that has a member(s) concerned in the matter provided it has 
consulted with the regulator and the regulator has declined to bring the 
proceedings (section 230).  

NT The regulator, an inspector with written authorisation, the secretary of an 
industrial organisation of employees any member or members of which are 
concerned in the matter to which the proceedings relate (but only for Category 1 
and 2 offences where the regulator has (after referral of the matter to the 
regulator and DPP under section 231) declined to follow the advice of the DPP to 
bring the proceedings) and the Attorney-General or DPP (section 230).778 

Queensland The Work Health and Safety Prosecutor (WHSP), an appropriately qualified and 
authorised member of the WHSP’s staff, an inspector with written authorisation 
of the WHSP (for Category 3 offences only) and the DPP (section 230). 

SA The regulator, an inspector with written authorisation and the DPP (section 230). 

Tasmania The regulator, an inspector with written authorisation and the DPP (section 230). 

Victoria The regulator, an inspector with written authorisation and the DPP (for indictable 
offences against the Act or regulations) (section 130). 

WA The regulator, a public service officer working in the WHS department (with 
written authorisation), an authorised officer (as defined in the Criminal 
Procedure Act 2004 (WA) section 80(1)) and the DPP (section 230). 

 
778 In the NT, the regulator requires the consent of the DPP to bring proceedings for a Category 1, Category 2 or Category 3 
offence in respect of a death or for industrial manslaughter. 
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Appendix M: Review submissions and consultations 

Individuals and organisations that Safe Work Australia consulted with or had permission to publish 
submissions from are listed below. 

2025 Safe Work Australia Research Summit 
attendees 

Acran Sound Control 

AER Environmental 

Affected Families and Workers Advisory 
Committee (WA) 

Andrew Watt 

ASIS International (NSW Chapter) 

Associate Professor Lindsay Carey 

Associate Professor Sarah Moulds with 
Associate Professor Kïrsten Way and Professor 
Michelle Tuckey on behalf of BRIDGES at Work 
project team 

Australasian Amusement, Leisure and 
Recreation Association 

Australasian Institute for Maritime Archaeology 

Australia & New Zealand Scientific Diving 
Association 

Australian Archaeological Association 

Australian Business Industrial 

Australian Cabinet and Furniture Association 
Ltd 

Australian Cabinet and Furniture Association / 
The Kitchen and Bathroom Designers Institute 

Australian Chamber of Commerce and Industry 

Australian Constructors Association 

Australian Council of Trade Unions 

Australian Education Union (ACT Branch) 

Australian Federation of Disability 
Organisations 

Australian Human Rights Commission 

Australian Industry Group 

Australian Institute of Company Directors 

Australian Institute of Health & Safety 

Australian Institute of Occupational Hygienists 

Australian Manufacturing Workers' Union 

Australian Maritime Safety Authority 

Australian Medical Association 

Australian Nursing and Midwifery 
Federation (various branches) 

Australian Public Service Commission 

Australian Retailers Association and National 
Retail Association 

Australian Small Business & Family Enterprise 
Ombudsman 

Before You Dig Australia 

Behavioural Insights Team (NSW) 

Business Chamber Queensland 

Business Council of Australia 

Business NSW 

Cancer Council Australia 

Carnival Safety Australia 

Centre for Future Work 

Chamber of Commerce NT 

Chamber of Minerals and Energy WA 



   

 

Final report 
Best Practice Review of the model WHS laws Appendix M: Review submissions and consultations | Page 193 of 201 

Comcare 

Commonwealth Director of Public 
Prosecutions 

Community and Public Sector Union 

Construction Forestry Mining and Energy Union 

Consultative Committee for Work-
Related Fatalities 
and Serious Incidents (Queensland) 

ConsultMine Pty Ltd 

Council of Small Business Organisation 
Australia 

Curran Risk Management 

Dean Yates 

Department of Climate Change, Energy, the 
Environment and Water 

Department of Employment and Workplace 
Relations 

Department of Industry, Science and 
Resources 

Department of Primary Industries and Regional 
Development (NSW) 

Department of Treasury 

Diversity Australia 

Dr Anna Cody, Sex Discrimination 
Commissioner, Australian Human Rights 
Commission 

Dr John McCarthy, Australasian Institute for 
Maritime Archaeology 

Dr Kay Wilson 

Dr Leon Moussa 

Dr Nikki Jamieson 

Dr Rachael Potter 

Dr Shay Dougall 

Electrical Trades Union of Australia 

Emeritus Professor Michael Quinlan 

Eugene White as reviewer for the Independent 
Review of Employee Representatives (Victoria) 

Energy Queensland 

Fair Work Ombudsman 

Family and Injured Workers Advisory 
Committee (Commonwealth) 

Family and Injured Workers Support and 
Advisory Group (NSW) 

Flight Attendants' Association of Australia 

Giridharan Sivaraman, Race Discrimination 
Commissioner, Australian Human Rights 
Commission 

Griefwork, Uniting (Victoria) 

Head of Workplace Safety Authorities 

Housing Industry Association 

Individual Health and Safety Representatives 
(HSRs) across multiple state and territories 

James Miller 

Johnson Winter Slattery 

Jon Collins 

Kate Spurr-Driver 

Kay Catanzariti 

Kevin Jones 

Leon Moussa 

Mable 

Maritime Union of Australia 

Master Builders NT 

Master Builders Queensland 

Master Builders SA 

Master Builders Australia 

Master Builders Tasmania 

Master Electricians Australia 

Maurice Blackburn Lawyers 

Melbourne Market Authority 

Minerals Council of Australia 

Molliwell 

Multicultural Council of Tasmania 

Natalie Stephens 

National Disability Services 

National Farmers’ Federation 

National Heavy Vehicle Regulator 



   

 

Final report 
Best Practice Review of the model WHS laws Appendix M: Review submissions and consultations | Page 194 of 201 

National Joint Submission - Safety Regulation 
for Primary Prevention of Gendered Violence 

National Poisons Register 

NT WorkSafe 

NT Working Women's Centre 

Occupational Therapy Australia 

Office for Women 

Office of Industrial Relations (Queensland) 

Office of the Work Health and Safety 
Commissioner (ACT) 

Office of the Work Health and Safety 
Prosecutor (Queensland) 

Paul Stevens 

Peter MacCallum Cancer Centre 

Peter Thorning 

Power to Prevent Coalition 

Powering Skills Organisation 

Professor Andrew Stewart 

Professor Nareen Young 

Professor Maureen Dollard 

Queensland Council of Unions 

R2A Due Diligence Engineers 

Reconciliation Australia 

Rev Dr Mark Layson 

SA Unions 

Safety Forward 

SafeWork NSW 

SafeWork SA 

SafeWorkPro Pty Ltd 

Scuba Diving International 

Shop, Distributive and Allied Employees' 
Association (various branches) 

Small Business Development Corporation WA 

South Australian Business Chamber 

South Australian Wine Industry Association 

Southside Justice 

Standards Australia 

Tasmanian Chamber of Commerce and 
Industry 

Terry Flanders 

The Reckoning Room 

Unions NSW 

Unions Tasmania 

Unions NT 

UnionsACT 

UnionsWA 

University of Tasmania 

Veyter Pty Ltd 

Victorian Chamber of Commerce and Industry 

Victorian Small Business Council 

Victorian Trades Hall Council 

Vince Pannell 

Water Services Association of Australia 

Work Safety Group (ACT) 

Working with Women Alliance 

Workplace Health and Safety Queensland 

Workplace Incident Consultative Committee 
(Victoria) 

WorkSafe Tasmania 

WorkSafe Victoria 

WorkSafe WA 
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INDEX 

 

A 

Aboriginal and Torres Strait Islander workers 
 culturally unsafe workplaces  130 
 racism  128, 130 
accreditation  139 
advisory councils, tripartite  21, 64 
agriculture industry 
 climate change impacts  122, 126 
 fatality rates  26, 161 
 hosting energy infrastructure  28 
 priority industry codes  97 
 psychosocial hazards  128 
AI see artificial intelligence (AI) 
AI Employment and Workplace Forum  116 
air quality  126 
alternative verdicts  11, 82, 150 
amenities and facilities  99, 129 
amusement devices  106–7 
 case law  187, 190 
 competent person framework  106–7 
 fatalities  106, 187, 190 
 log book use and major inspections  106 
applied law scheme, proposed  20 
artificial intelligence (AI)  7, 115–16 
 agentic AI  116 
 AI Employment and Workplace Forum  116 
 application of model WHS laws  118 
 developing strategy on  10, 121 
 digital work systems  119–20 
 generative AI  116 
 government responses  119 
 mitigation of harms associated with  116 
 model WHS Regulations, modernisation  113 
 National AI Plan  116 
 NSW Digital Work System variation  119–20 
 recommendations  10, 121 
 review findings  117 
 safe system of work  118 
Australian burden of disease study  162–3 
Australian Constitution 
 referral of powers to Commonwealth  20 
Australian Human Rights Commission  11, 31 

Australian WHS Strategy 2023−2033  26, 123 
Australian WHS Survey – Autumn Edition 2024  39 
aviation safety frameworks  27, 138 
 
B 
Best Practice Review 
 employer survey  178–86 
 executive summary  5–7 
 introduction  12–13 
 recommendations summary  8–10 
 submissions and consultations  192–4 
 survey results  169–86 
 Terms of Reference  133–4 
 worker and HSR survey  169–78 
biological hazards  38, 125 
bullying  57, 127–30, 140 
 
C 
carcinogens  107 
case law  187–90 
child safety  111 
civil penalty offences  76, 79, 85 
civil penalty proceedings  76, 79–80, 150 
climate change  7, 10, 122–7 
 air quality  126 
 consultation with stakeholders  123 
 developing strategy on  10, 127 
 extreme heat  125 
 hazards related to  125–6 
 ILO reports  123–5 
 interdepartmental coordination on  123 
 model WHS Regulations and  125 
 National Adaptation Plan  123 
 National Health and Climate Strategy  123 
 overview  122 
 public health education  123 
 recommendations  10, 127 
 review findings  123 
 strategy planning for  123–4 
 vector-borne diseases  126 
 WHS impacts  122, 124 
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Codes of Practice  93–7 
 biological hazards  125 
 court proceedings, role in  94 
 diving work  103 
 duties, compliance with  95 
 food delivery platforms  104 
 health and safety duties  35 
 industry-based  7, 9, 96–7 
 issues recommended for inclusion in  103–4 
 mandatory  93 
 model approach  95 
 model Codes  6, 9, 93–7, 153 
 National Codes, framing as  9, 97 
 priority industry Codes  97 
 psychosocial risks  128 
 Queensland’s approach  95 
 recommendations  9, 95, 97 
 review findings  94, 96 
 Reviews considered  93 
 Terms of Reference  93 
 Victoria’s approach  95 
compliance and enforcement  5, 9, 63–92 
 2022 SA Review  76, 91, 92 
 2023 NSW Review  65, 91, 92 
 actions  163–8 
 best practice variations  9 
 confidentiality of information  90–2, 145 
 criteria for assessing variations  63–4 
 data insights  163–8 
 direct compliance activities  165–6 
 employer survey results  180 
 encouraging and assisting  166–8 
 enforceable undertakings  71, 144 
 infringement notices  84–5 
 inspectors see inspectors 
 internal and external review  71–3 
 jurisdictional variations  63–4, 144–5 
 legal proceedings  73–85, 145 
 National Compliance and Enforcement Policy 
(NCEP)  5, 6, 8, 22–5 
 nationally consistent approach  9 
 offences and penalties  85–90 
 proactive workplace visits  166–8 
 recommendations  73, 79, 85, 92 
 regulators see regulators 
 review findings  65, 66, 67 
 review of decisions  71–3, 145 
 Reviews considered  63 
 sanctions  163–5 
 structure of regulators  64–5 
 Terms of Reference  63 
 tripartite arrangements  18, 64–5 
confidentiality of information  90–2, 145 

construction industry 
 accreditation  139 
 case law  189, 190 
 definition of ‘construction project’  100 
 demolition work  105–6 
 diving as high risk construction work  103 
 fatality rates  26 
 general construction induction training  100–1 
 high risk work licences  105 
 industry-specific regulations  113 
 priority industry codes  97 
 variations recommended for adoption  100–1 
consultation process for Review  12 
 submissions and consultations  192–4 
consultation, representation and participation  5, 9, 
42–62 
 2018 National Review  47 
 2022 Queensland Review  48–55 
 best practice  9 
 climate change, addressing  123 
 consultation fundamental to WHS Act  43 
 criteria for assessing variations  42–3 
 discriminatory conduct  57–8 
 Fair Work Act  140 
 harmonisation of approach  22–5 
 health and safety committee processes  48–9 
 HSRs see health and safety representatives 
(HSRs) 
 implementation issues or gaps  46 
 jurisdictional variations  43, 47, 142–3 
 objects of model WHS Act  43 
 recommendations  9, 62, 142–3 
 review findings  44–5, 52, 54, 56, 57 
 Reviews considered  42 
 right of entry  59–62, 143 
 Terms of Reference  42 
 unions’ role  44–7, 52, 54–5, 143 
 unsafe work, right to cease  6, 56, 143 
 variations recommended for adoption  99 
 worker and HSR survey results  174–6 
 workers’ right to be consulted  6 
coroners’ courts, engagement with  11 
costs of work-related harms  161–3 
criminal prosecutions  74–9 
 alternative verdicts  82, 150 
 bringing  74 
 commencing prosecution  191 
 legal representation  74 
 low prosecution rates  75 
 offences and penalties see offences and   
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penalties 
 private prosecutions  75–9 
 regulators, capacity to prosecute  77 
 review findings  74, 75–6 
 standing for private prosecutions  75–9 
 unions, right to prosecute  76 
crystalline silica  107–8, 188 
cytotoxic drugs  107 
 
D 
dangerous goods  109 
 overlapping safety frameworks  27, 139 
data insights  157–68 
Declaration on Fundamental Principles and Rights 
at Work  6 
demolition work  105–6 
Dennis, Richard  12 
digital transformation  115–21 
 AI see artificial intelligence (AI) 
 developing strategy on  10, 121 
 NSW Digital Work System variation  119–20 
 recommendations  10, 121 
 review findings  117 
digital work systems  119–20 
disability discrimination  128, 140–1 
Disability Royal Commission  140, 141 
discriminatory conduct  57–8, 128–30 
 anti-discrimination legal frameworks  31, 140 
 definition  57, 58 
 detriment test  58 
 disability discrimination  128, 140–1 
 Fair Work Act framework  140 
 legal protections against  6 
 mental health risks  6 
 overlapping frameworks  140–1 
 positive anti-discrimination duties  11 
 racism  7, 127, 128, 130, 141 
 review findings  57 
 sex discrimination  140 
dispute resolution  132, 140 
diving  103 
 high risk construction work  103 
 industry-specific regulations  113 
 overlapping safety frameworks  139 
duties framework  8, 34–41 
 2018 National Review  35, 37 
 2022 Queensland Review  37 
 criteria for assessing variations  34 
 health and safety duties  35–8 
 recommendations  8, 37, 38, 41 
 Reviews considered  34 
 Terms of Reference  34 
 WHS knowledge and capability  39–41 
duty of care for harmful behaviours  8, 10, 37, 131 

 
E 
economic benefits of improved WHS arrangements  
161–3 
education and communications  11 
 climate change, education on  123 
electricity safety  108 
 overlapping safety frameworks  139 
employer survey  178–86 
employer understanding of WHS  181–3 
enforceable undertakings  71, 151 
 data insights  163, 164 
 industrial manslaughter, not permitted for  71 
 jurisdictional variations  144 
engineered stone prohibition  107–8 
entry permit holder (EPH)  50, 51, 59–62 
 information gathering powers  61 
 misuse of powers  60, 80 
 right of entry  59–62 
 training, mutual recognition of  104 
environmental scan  10, 115–31 
 AI see artificial intelligence (AI) 
 climate change  122–7 
 digital transformation  115–21 
 harmful workplace behaviours  127–31 
 recommendations  121, 127, 131 
 Reviews considered  115 
 Terms of Reference  115 
executive summary  5–7 
expert advice  12–13 
extreme heat  125 
 
F 
Fair Work Act  140 
families, services for  91 
fatalities 
 amusement devices  106, 187, 190 
 Australian Work Health and Safety Strategy  26 
 case law  187–90 
 confidentiality of information  90 
 data insights  160–1 
 national approach to reducing  26–7 
 SIG - Reducing Work Related Fatalities  11, 26, 
27, 29 
 slow progress in reducing rate  77 
 traumatic injury fatalities  160–1 
food delivery platforms  104 
 
G 
gender considerations 
 amenities and facilities  99, 129 
 model WHS Regulations  113 
generative AI  116 
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H 
Hall, Jane  12 
harmful chemicals  109–10 
 overlapping safety frameworks  139 
harmful workplace behaviours  10, 127–31 
 bullying  57, 127–30, 140 
 discrimination  57–8, 128–30, 140–1 
 duty of care for  8, 10, 37, 131 
 Fair Work Act framework  140 
 harassment  7, 127 
 intersectionality  130 
 model WHS Regulations  127, 129 
 psychosocial hazards  6, 38, 127–30 
 psychosocial regulations  127–31 
 racism  7, 127, 128, 130, 141 
 recommendations  10, 131 
 sexual harassment  30, 127, 140 
 violence and aggression  7, 127, 129 
 workers compensation claims  127, 129 
harmonisation of WHS laws  5, 8, 14–33 
 compliance and enforcement approach  22–5 
 coordination between WHS and other regulators  
32 
 data insights  157–9 
 employer survey results  181, 185 
 fatalities, reducing  26–7 
 jurisdictional variations, impact of  15–19 
 memorandums of understanding (MOUs)  32–3 
 model WHS legislation as means of  5, 15 
 objective  8, 14–33 
 overlapping safety frameworks  27–30, 135–41 
 pillars of  5, 6 
 recommendations  8, 19, 22, 25 
 review findings  16, 19, 22, 26, 28, 30, 32 
 Reviews considered  14 
 strengthening and maintaining  19–22 
 support for  5 
 Terms of Reference  14 
hazardous substances  109–10 
 overlapping safety frameworks  139 
health and safety committee  48–9, 173 
health and safety duties  35–8 
 biological hazards  38 
 case law  187–90 
 exceptions  37 
 general risk and workplace management  37 
 primary duty of care  37 
 principles applicable  35 
 ‘reasonably practicable’ standard  36 
 recommendations  37, 38 
 review findings  35, 36, 37, 38 
 risk management  35–6 
 services relating to WHS  36 

health and safety representatives (HSRs)  47–54 
 access to information  50 
 cooperation between inspectors and  51 
 elections  47, 142, 173 
 feedback from  176–8 
 guidance for  51 
 information-gathering powers  49–50 
 jurisdictional variations  47, 142–3 
 powers and functions  49–52, 142 
 provisional improvement notices  50–1 
 review findings  44–5 
 right to elect  43 
 role of  44 
 training entitlements  52–4, 143 
 worker and HSR survey  169–78 
hearing protection  103 
heavy vehicle safety frameworks  27, 138 
high risk industries 
 consultation arrangements  49 
 health and safety committees  49 
 inspectors  68 
 mining  27 
 overlapping safety frameworks  27–9, 135–9 
high risk work 
 diving work  103 
 licences  105 
HSRs see health and safety representatives (HSRs) 
Humphrys, Dr Elizabeth  12 
 
I 
industrial manslaughter  85–6, 152 
 alternative verdicts  82 
 case law  189, 190 
 enforceable undertakings not permitted  71 
 individual conviction  189 
 large corporations, penalties for  89 
 limitation period  82 
information gathering powers 
 entry permit holders  61 
 health and safety representatives  49–50 
infringement notices  84–5 
 data insights  163, 164 
 harmonised approach  9, 84 
 offence of non-payment  9, 73 
inspectors  67–73, 168 
 best practice variations  70 
 binding decision-making powers, lack of  48 
 consistency and transparency  68 
 cooperation between HSRs and  51 
 encouraging and assisting compliance  166–8 
 enforceable undertakings  71 
 expertise and resource sharing  17 
 harmonised approach, lack of  23–5 
 internal and external review  71–3 
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 jurisdictional variations  144 
 powers  67–73, 144 
 proactive workplace visits  166–8 
 recommendations  73 
 review findings  67, 69, 70, 71, 72 
 training  69 
 transparent decision-making frameworks  6 
insurance and indemnity  83 
Intergovernmental Agreement for Regulatory and 
Operational Reform in Occupational Health and 
Safety (IGA)  11, 14 
International Labor Organization (ILO) 
 climate change reports  123–5 
 Convention No 155  123 
 Declaration on Fundamental Principles and 
Rights at Work  6 
introduction  12–13 
issues for further consideration  104–11 
issues recommended for inclusion in Codes or 
guidance  103–4 
 
J 
jurisdictional variations  5, 15–19, 98–111 
 annual scorecard highlighting  6, 11 
 best practice approaches in  13 
 compliance and enforcement  63–4, 144–5 
 consultation, representation and participation  
43, 47, 142–3 
 criteria for assessing  34, 42 
 duties framework  34 
 employer survey results  184 
 impact on harmonisation  15–19 
 inspector powers  70 
 model WHS Regulations  146–8 
 not recommended for adoption  102–3 
 NSW Digital Work System variation  119–20 
 overview  98 
 psychosocial risks  128 
 recommended for adoption  99–101 
 Reviews considered  98 
 right of entry  62 
 Terms of Reference  98 
 
K 
key terms  149–56 
 

L 
lasers  110 
legal proceedings  73–85 
 alternative verdicts  82, 150 
 civil penalty proceedings  79–80 
 commencing prosecution  191 
 criminal prosecutions  74–9 
 data insights  165 
 ‘frivolous’ proceedings  78 
 infringement notices  84–5 
 insurance and indemnity  83 
 jurisdictional variations  145 
 limitation periods  81–2 
 non-disclosure agreements  9, 83–4 
 private prosecutions  75–9 
 recommendations  79, 83, 85 
 review findings  74, 75–6, 81, 83, 84 
 technical amendments  854 
limitation periods  81–2 
lithium batteries  101 
 
M 
major hazard facilities  109 
maritime industry  136 
 case law  188, 189 
 overlapping safety frameworks  27, 28, 136 
memorandums of understanding (MOUs)  32–3 
mental health risks  6 
 harmful workplace behaviours  10, 127–31 
 psychosocial hazards  6, 38, 127–31 
mining industry  135 
 fatality rates  26 
 high risk industry  27 
 overlapping safety frameworks  27, 28, 135 
model Codes of Practice see Codes of Practice 
model WHS Act  5, 6, 8–16, 153 
 objects  15, 43 
model WHS laws  5, 12, 153 
 2008 National Review  14, 76 
 2018 National Review  6, 22, 25, 35, 47, 83, 112 
 AI, application to  118 
 alternative schemes proposed  20 
 annual scorecard  11 
 harmonisation see harmonisation of WHS laws 
 independent body to develop and implement  5 
 offences under see offences and penalties 
 principles-based model  7 
 supporting businesses to comply  7 
 technology neutral  118 
 variations see jurisdictional variations 
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model WHS Regulations  6, 12, 112–14, 153 
 2018 National Review  112 
 climate change and  125 
 gender considerations  113 
 harmful workplace behaviours  127, 129 
 industry-specific regulations  113 
 jurisdictional variations  146–8 
 legally precise language  114 
 modernisation project  10, 112–14, 147–8 
 recommendations  114 
 
N 
National Adaptation Plan  123 
National AI Plan  116 
National Anti-Racism Framework  141 
National Compliance and Enforcement Policy 
(NCEP)  5, 6, 22–5 
 enhancing harmonisation  8, 22–5 
 overlapping safety frameworks, details on  29 
 recommendation  8, 25 
 transparency and consistency, promoting  10 
National Health and Climate Strategy  123, 125 
noise protection  103 
non-disclosure agreements  83–4 
 recommendation to limit use  9, 84 
 
O 
offences and penalties  11, 85–90 
 alternative verdicts  11, 82, 150 
 case law  187–90 
 employer survey results  183 
 industrial manslaughter  85–6, 89 
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