EXPLANATORY MEMORANDUM — MODEL WORK HEALTH AND SAFETY
LEGISLATION AMENDMENT (INCIDENT NOTIFICATION) 2025 —
Model Provisions

The Model Work Health and Safety Legislation Amendment (Incident Notification) 2025 gives
effect to WHS ministers’ decision in June 2024 to amend the model Work Health and Safety
(WHS) Act (the Act) to improve the coverage and operation of the incident notification
provisions in Part 3 of the Act, including to:

o clarify the operation and meaning of current provisions in the incident notification
framework, and

e address gaps in the current notification requirements, particularly in relation to
psychosocial hazards and psychological harm, including serious workplace violence,
sexual assault, suicide and attempted suicide.

Background

The 2018 Review of the model Work Health and Safety Laws (2018 Review) identified
stakeholder concerns that some aspects of the current incident notification provisions required
clarification or did not necessarily capture all relevant injuries of interest to regulators.
Recommendation 20 of the 2018 Review recommended reviewing the incident notification
provisions to ensure that:

e they meet the intention outlined in the 2008 National Review into Model Occupational
Health and Safety Laws,

o they provide for a notification trigger for psychological injuries, and
e they capture relevant incidents, injuries and illnesses that are emerging from new work

practices, industries and work arrangements.

On 20 May 2021, WHS ministers agreed to Recommendation 20 of the 2018 Review.
Following this, Safe Work Australia (SWA) commenced a review of the incident notification
provisions and undertook stakeholder consultation between July and October 2023 (the
incident notification review).

On 21 March 2024, SWA Members agreed for 16 recommendations to improve WHS incident
notification provisions to be provided to WHS ministers for decision. A majority of WHS
ministers approved all 16 recommendations in June 2024.

Clause 1 — Name of Act

This clause titles the model provisions as the Model Work Health and Safety Legislation
Amendment (Incident Notification) 2025.

Clause 2 — Amendment of Model Law

This clause provides that Schedule 1 amends the Model Work Health and Safety Bill.



Schedule 1 — Amendment of Model Work Health and Safety Bill
Item [1] Section 4 Definitions

This item omits the definition of medical treatment from section 4, due to the removal of this
term in the new definition of serious injury and illness and the introduction of the term
relevant registered health professional (see Item [7] of the amendments).

Iltem [2] Section 4 Definitions

This item inserts the following terms into the definition section and signals where the terms
are defined in another section of the Act:

notifiable extended absence — see section 35A.

notifiable suicide — see section 35B.

relevant occurrence — see section 34A.

violent incident, in part 3 — see section 37A.
Item [3] Section 27 Duty of officers

Existing paragraph 27(5)(e) provides that in section 27, due diligence includes an officer of
the PCBU taking reasonable steps to ensure that the PCBU has, and implements, processes
for complying with any of its duties or obligations under the Act. Existing paragraph 27(5)(e)
includes examples of the duties and obligations a PCBU may have under the Act.

The first example included in existing paragraph 27(5)(e) provides that a PCBU’s duties or
obligations may include reporting notifiable incidents. This item amends the first example in
existing paragraph 27(5)(e) to include that a PCBU's duties or obligations may also include
reporting notifiable extended absences and notifiable suicides, in addition to notifiable
incidents.

This is a consequential amendment due to item [11], which amends subsection 38(1) to
impose a hew requirement on a PCBU to notify the regulator of a notifiable suicide and a
notifiable extended absence, in addition to a notifiable incident.

Item [4] Section 34A Definition of relevant occurrence
This item inserts a new section 34A into part 3 of the Act.

The new section 34A defines the term relevant occurrence for the purpose of part 3 of the
Act to mean the following:

(a) a notifiable incident;

(b) a notifiable extended absence;

(c) a notifiable suicide.
The term relevant occurrence is used in sections 39 and 39A (see items 16, 18 and 20).
Item [5] Section 35 What is a notifiable incident

Background — amendment to s 35

Existing section 35 defines what a notifiable incident is. The requirement that a notifiable
incident must 'arise from the conduct of the business or undertaking’ is referenced in existing



subsection 38(1). The absence of this requirement in section 35 may lead to over-notification
in some instances.

This item gives effect to WHS ministers’ decision to amend the Act to make the phrase
‘arising from the conduct of the business or undertaking’ more prominent, in order to clarify
which incidents are notifiable incidents under Part 3 of the Act.

The incident notification review also identified the need for immediate notification of violent
incidents where there is a serious risk of psychological harm to a person whom a violent
incident is directed to or witnessed by. WHS ministers agreed to include violent incidents as
a type of notifiable incident.

Section 35

Item 5 omits existing section 35 and inserts a new section 35, which defines notifiable
incident to mean any of the following arising from the conduct of a business of undertaking:

(a) the death of a person;

(b) a serious injury or illness of a person;
(c) a dangerous incident;

(d) a violent incident.

The terms ‘serious injury or illness’, ‘dangerous incident’ and ‘violent incident’ are defined in
sections 36-37A (see items 7, 8 and 9).

Item [6] Sections 35A and 35B

Background -— notifiable extended absence

The incident notification review identified that regulators have less visibility of serious work-
related injuries and ilinesses that do not arise from a specific incident (e.g. where the harm
occurs from accumulated exposure to hazards); do not arise immediately; or their
seriousness may not be immediately apparent following an incident. This includes both
psychological and physical injuries and illnesses.

WHS ministers agreed to amend the Act to require timely notification of extended absences
due to physical or psychological injury or illness arising from the conduct of the business or
undertaking.

Section 35A

This item inserts a new section 35A, which defines a notifiable extended absence for the
purposes of the Act, to mean an absence that is reasonably attributable to a physical or
psychological injury or iliness arising from the conduct of a business or undertaking where:

a) the worker has been absent from work for 15 or more consecutive days; or

b) the worker anticipates, on the basis of a medical practitioner’s opinion, being absent
from work for 15 consecutive days or more, and notifies the person conducting the
business or undertaking of the anticipated absence.

Section 35A requires that a notifiable extended absence be reasonably attributable to a
physical or psychological injury or illness arising from the conduct of a business or
undertaking.



The term ‘reasonably attributable’ is not defined in the Act, however, it is intended that there
will need to be a causal link between the absence and the physical injury or illness. Whether
there is a causal link between the absence and the physical injury or illness will depend on
the relevant circumstances.

The term ‘arising from the conduct of a business or undertaking’ is also not defined in the
Act, however it is intended that a PCBU should consider all relevant available information
when assessing if the injury or iliness is arising from the conduct of a business or
undertaking.

In determining whether an extended absence is a physical or psychological injury arising
from the conduct of a business or undertaking, the provision does not require a PCBU to
conduct an investigation or make inquiries to family, friends or the person who was absent
from work for the purposes of determining whether the absence is notifiable.

It is intended that the reference to 15 or more consecutive days in paragraph 35A(a) or (b) is
15 or more consecutive calendar days.

The intent of notification being triggered by an anticipated absence on the basis of a medical
practitioner’s opinion as provided by paragraph 35A(b) is to prevent notification being
delayed. Section 35A does not require that the medical practitioner’s opinion be that the
injury or iliness is arising from the conduct of a business or undertaking. It is for the PCBU to
determine whether the injury or illness is arising from the conduct of a business or
undertaking, and therefore whether the extended absence is a notifiable extended absence
that must be reported to the regulator under the new s 38(1)(b).

It is not intended for s 35A to capture situations where a worker returns to work on altered
duties (e.g. can perform light duties and attends work), has changed their duties or tasks or
has made changes to their work hours.

For the avoidance of doubt, the PCBU is not required under s 35A to consider the
seriousness of the physical or psychological injury or iliness for which the extended absence
has or will be taken.

Background — naotifiable suicide

The Act does not currently require the reporting of work-related suicide or attempted suicide,
unless the incident is captured by section 38 as a death of a person arising from the conduct
of a business or undertaking; or if the attempted suicide meets the criteria of a serious injury
or illness under section 36; or the incident involves a notifiable dangerous incident under
section 37 (e.g. an electric shock).

WHS ministers agreed to amend the Act to expressly require the notification of work-related
or suspected work-related suicide or attempted suicide of a worker, and the suicide or
attempted suicide of other persons that takes place at a workplace in specific circumstances.

Section 35B

This item inserts a new section 35B which defines the term notifiable suicide, for the
purposes of the Act.

Paragraph 35B(1)(a) defines a notifiable suicide for a worker to mean a death by suicide or
suspected suicide or an attempted, or suspected attempted, suicide that meets one of the
criteria in subparagraphs 35B(1)(a)(i)-(viii):



(i)

(ii)

(i)
(iv)
(V)
(Vi)
(vii)
(viii)

occurring at a time when the worker is not on leave and would ordinarily be working;
or

occurring at, or in the immediate vicinity of, the worker’s workplace or another
workplace managed or controlled by the same person conducting a business or
undertaking for which the worker works; or

occurring in relevant accommodation; or

that makes use of one or more things available to the worker because of the worker’s
work or at the worker’s workplace; or

that occurs when the worker is wearing the worker’s usual work uniform at a time or
in a place the worker would not ordinarily be expected to wear the uniform; or

the worker had or has a psychological injury or illness arising from the conduct of the
business or undertaking; or

the worker is, or has been, exposed to frequent, prolonged or severe psychosocial
hazards because of the worker’s work or at the worker’s workplace; or

in circumstances where the PCBU has notice, or is otherwise aware, of a link with the
worker’s work or workplace.

Subparagraphs 35B(1)(a)(i)-(viii) all require that there be a connection between the suicide,
suspected suicide, attempted suicide or suspected attempted suicide and the worker’s work
or workplace. Section 35B does not intend to capture suicides or attempted suicides where
there is no connection between the suicide or attempted suicide and the worker’s work or
workplace. For example:

Subparagraph 35B(1)(a)(i) is intended to apply in situations where a worker was, for
example, expected at work at the time of the suicide or attempted suicide and had
not advised of their absence from work.

Subparagraph 35B(1)(a)(ii) is intended to capture situations where, for example, a
worker was at or in the immediate vicinity of their workplace at the time of the suicide
or attempted suicide. It is also intended to capture situations where the worker was
at, or in the immediate vicinity of, another workplace managed or controlled by the
same PCBU for which the worker works, such as the PCBU'’s head office.
Subparagraph 35B(1)(a)(iii) is intended to capture situations where, for example, a
worker was in accommodation owned by or under the management or control of the
PCBU for which the worker works at the time of the suicide or attempted suicide.
Subparagraph 35B(1)(a)(iv) is intended to capture situations where, for example, a
worker makes use of the means of suicide (e.g. a tool or substance) which is
available to them because of the worker’s work or workplace.

Subparagraph 35B(1)(a)(v) is intended to capture situations where, for example a
worker had not been working at the time of the suicide or attempted suicide but had
dressed in their work uniform prior to the suicide or attempted suicide. It is not
intended to capture situations where a worker habitually did not change out of their
usual work uniform following work.

Subparagraph 35B(1)(a)(vii) is intended to capture situations where a worker’s work
involved significant exposures to psychosocial hazards because of the worker’s work



or at the worker’s workplace, whether or not the worker showed signs of
psychological harm.

e Subparagraph 35B(1)(a)(viii) is intended to capture situations where a PCBU, for
example, becomes aware of matters which demonstrate that the suicide or attempted
suicide may be connected to the worker’s work or workplace. For example, a suicide
note or other communication which makes reference to the worker’s work, including a
communication from another person such as a relative, friend or other worker.

In determining whether there is a link, for example, between a suicide and the worker’s work
or workplace, it is intended that a PCBU should consider all relevant available information.
However, it is not intended that a PCBU conduct an investigation on the causes of a suicide
or attempted suicide, or make inquiries to family or friends of the deceased person where a
suicide is suspected or to a person suspected of attempting suicide. It is the role of the
regulator, Police and Coroner to seek relevant information as appropriate.

Paragraph 35B(1)(b) otherwise (e.g. for other persons who are not workers) defines
notifiable suicide to mean a death by suicide, or suspected suicide, or an attempted, or
suspected attempted suicide that takes place at a workplace where suicide is a reasonably
foreseeable risk due to the nature of the workplace and the presence of one or more
physical hazards that could be used in a suicide.

The phrase ‘reasonably foreseeable risk’ is not defined in this context, so its ordinary
meaning will apply. However, it is intended that paragraph 35(1)(b) will capture high-risk
settings such as mental health units and correctional facilities where for example there is a
failure to eliminate ligature points, secure access to rooftops or access to drugs or other
dangerous substances.

Subsection 35B(2) defines relevant accommodation for the purposes of section 35B.

Iltem 11 (see below) inserts a new requirement in subsection 38(1) for a PCBU to notify the
regulator of a notifiable suicide.

Item [7] Section 36 What is a serious injury or iliness

The 2018 Review found there is a need to clarify the test for a serious injury or illness and to
ensure the Act captures relevant incidents, injuries and illnesses that are emerging or
re-emerging from new work practices, industries and work arrangements.

This item gives effect to the following decisions by WHS ministers to amend the definition of
what is a serious injury or iliness so that the definition:

o clearly reflects that the test for establishing a serious injury or illness is an objective
test (e.g. an injury or illness can still be a serious injury or iliness whether or not a
person actually sought or received treatment)

e requires immediate notification of all serious brain injuries arising from the conduct of
the business or undertaking

e requires immediate notification of serious crush injuries and serious bone fractures
arising from the conduct of the business or undertaking, and

e captures urgent treatment within 48 hours of exposure to a substance that is
provided by a registered health practitioner including a medical practitioner,
paramedic, or nurse.



Item 7 omits existing section 36 and inserts a new section to define what is a serious injury
or illness.

Background — objective test for a serious injury or illness

New paragraph 36(1)(a) and (b) provide that a serious injury or illness is one that would
ordinarily require the person to have immediate treatment as an in-patient of a hospital, or an
injury or illness for which a person would ordinarily seek immediate treatment, whether or not
treatment is available or sought. Paragraphs 36(1)(a) and 36(1)(b) will apply where an injury
or illness could reasonably be considered to warrant such treatment.

Therefore, the new paragraphs 36(1)(a) and (b) clarify that the test for whether an injury or
illness is a serious injury or iliness is an objective test in the sense that they do not require

that a person has actually received the treatment referred to in the provision for an injury or
illness to be considered a serious injury or illness.

Paragraphs 36(1)(a) and (b) are intended to capture situations where treatment was not
available, for example due to remoteness, where the seriousness of the injury or illness was
not recognised or where the injured or ill person refused treatment.

Background — clarification of the types of injuries or illnesses that would be considered a
‘serious injury or illness’

Paragraph 36(1)(b) provides that a serious injury or iliness is one of the kinds of injury or
illness specified in subparagraphs 36(1)(b)(i)-(x) if a person would ordinarily seek immediate
treatment, whether or not treatment is available or sought. This list expands on the types of
injuries and illnesses which are listed in existing paragraph 36(b) of the Act, to include a
spinal injury (including a fracture of one or more vertebrae; a fracture of the pelvis, skull or
other facial bones; another kind of serious bone fracture; or a serious crush injury).

For the purposes of subparagraph 36(1)(b)(v) it is intended that a spinal injury including a
fracture of one or more vertebrae would capture injuries such as dislocation of vertebrae;
spinal cord compression; or a penetrating injury to the spinal area, such as from a sharp
object which impacts the spine or vertebrae.

For the purposes of subparagraph 36(1)(b)(vii) it is intended that a serious bone fracture
would include a bone fracture that requires surgical repair, compound fractures, fractures
that lead to complications like infection or nerve damage, cause significant blood loss or
damage to organs. It is not intended that simple fractures that can be treated with a cast or
splint without needing admission to hospital or ongoing treatment; hairline fractures (other
than to vertebra, pelvis, skull or facial bones); fractures of a finger or toe; and minor injuries
requiring only simple first aid, will be considered a serious injury requiring incident
notification.

For the purposes of subparagraph 36(1)(b)(viii) it is intended that a serious crush injury
means a serious crush injury from compression of a body part by a crushing force. For
example, high-impact crush injuries that damage internal organs, multiple broken bones,
compartment syndrome from crush injuries, or injuries that result in substantial blood loss or
internal bleeding. It is not intended that minor crush injuries from brief entrapment that only
require first aid (e.g. icing to limit bruising) will be considered a serious injury requiring
incident notification.



Background —serious brain injuries

Existing paragraph 36(b)(ii) of the Act provides that, for the purposes of Part 3, a serious
injury or illness includes an injury or illness requiring a person to have immediate treatment
for a serious head injury.

The incident notification review found that existing section 36 may not capture a head injury
where signs and symptoms may not be immediately obvious. For example, a situation where
a worker may receive a blow to the head but does not appear to have sustained a serious
injury, so does not go to hospital or receive immediate treatment. However, the seriousness
of the worker’s injury may become apparent over time and therefore later require treatment
(e.g. surgery for a brain bleed). Similarly, repeated blows or knocks to the head may not
appear serious at first, but over time the cumulative effect may result in a serious brain
injury.

New subparagraph 36(1)(c)(i) defines a serious injury or illness to mean a serious brain
injury or iliness resulting from a significant blow, knock or other shock to the person’s head.
Subparagraph 36(1)(c)(i) applies where a serious brain injury or iliness results, whether or
not immediate treatment was sought.

It is intended that subparagraph 36(1)(c)(i) will capture situations where for example a
worker may receive a blow to the head but does not appear to have sustained a serious
brain injury, so does not go to hospital or receive immediate treatment. However, the
worker’s injury may worsen over time and require treatment later (e.g. surgery for a brain
bleed, treatment for serious concussion).

New subparagraph 36(1)(c)(ii) defines a serious brain injury or illness to also include a
serious brain injury or illness resulting from repeated blows, knocks or other shocks to the
person’s head. It is intended that subparagraph 36(1)(c)(ii) will capture situations where for
example, repeated blows, knocks or other shocks to the person’s head ultimately result in a
serious brain injury or illness such as a serious concussion, blood clot, bleeding or bruising
to the brain or damage to the skull that affects organ or face function.

Due to the nature of the brain injuries or illnesses which subparagraph 36(1)(c)(ii) intends to
capture, subparagraph 36(1)(c)(ii) does not include a requirement that a person seek
treatment (immediate or otherwise) for their injury or illness. This is because subparagraph
36(1)(c)(ii) is intended to apply to serious brain injuries or illnesses which may not present
symptoms or be identified until a much later time.

A PCBU is required to notify the regulator immediately after becoming aware of a serious
brain injury or iliness resulting from the circumstances listed in subparagraph 36(1)(c)(i) or
(ii) arising from the conduct of the business or undertaking, per subsection 38(1)(a).

The term ‘serious brain injury or illness’ is included in subparagraphs 36(1)(c)(i) and (ii) to
reflect that these provisions are not intended to apply to minor head injuries, for example a
minor concussion or minor bruising or cuts that can be treated with basic first aid and which
resolve quickly. Whether an injury or illness is ‘serious’ will depend on the relevant
circumstances.

Paragraph 36(1)(d) and subsection 36(3) — relevant reqistered health professional

Existing subsection 36(c) provides that a serious injury or illness means an injury or iliness
requiring the person to have medical treatment within 48 hours of exposure to a substance.



Existing section 4 of the Act defines ‘medical treatment’ to mean treatment by a medical
practitioner registered under the relevant registration Act and refers to a jurisdictional note in
the Appendix which provides that each jurisdiction will specify the relevant registration Act
which will be the Health Practitioner Regulation National Law of that jurisdiction.

New paragraph 36(1)(d) omits the term medical treatment and provides that a serious injury
or illness is one that a person seeks treatment from a relevant registered health
professional within 48 hours after exposure to a substance.

New subsection 36(3) defines a relevant registered health practitioner to mean a person
registered under the Health Practitioner Regulation National Law in any of the following
health professions: medical; nursing; and paramedicine. This expands the previous definition
of medical treatment which was defined as treatment by a medical practitioner (e.g. a
doctor).

This item adds a jurisdictional note to the Appendix, which provides that each jurisdiction will
specify the relevant registration Act which will be the Health Practitioner Regulation National
Law of that jurisdiction.

Item [8] Section 37 What is a dangerous incident

Background — amendment to section 37

The incident notification review recommended that the definition of a dangerous incident be
simplified and identify other events that could cause significant harm that may not currently
be captured by section 37 as being a dangerous incident.

WHS ministers agreed to simplify the text in existing subsection 37(1) to reduce complexity,
without altering the scope of the provision.

WHS ministers also agreed to amend section 37 to expressly reference a number of other
events that were identified as having the potential to cause significant harm but are not
currently captured as dangerous incidents in the Act. These other events added are:

o electrical explosions and arc flash explosions;
¢ mobile plant incidents; and
e aserious fall of a person.

Section 37

This item omits existing section 37 and inserts a new section 37. The new section 37 defines
a dangerous incident to mean any of the incidents described in paragraphs (a)-(n), in relation
to a workplace, that immediately or imminently exposes a person to a serious risk to the
person’s health or safety.

Subparagraph 37(1)(b) - inclusion of electrical explosions and arc flash explosions as
dangerous incidents

New subparagraph 37(1)(b) maintains the reference to an uncontrolled fire, implosion or
explosion, however, clarifies that this includes an electrical explosion or arc flash explosion
as types of explosions.



Subparagraph 37(1)(h) and 37(3) - inclusion of mobile plant incident

The incident notification review identified that existing subsection 37(g) does not capture
dangerous incidents involving plant that is not required to be authorised under the
Regulations. For example, under the current provisions the overturning of a forklift would
only be notifiable if it met the criteria for another type of notifiable incident (such as the death
or serious injury of a person). WHS ministers agreed to amend section 37 to expressly
include mobile plant incidents.

New subparagraph 37(1)(h) includes a mobile plant incident as a dangerous incident, in
relation to a workplace, that immediately or imminently exposes a person to a serious risk to
the person’s health or safety.

New subsection 37(3) defines mobile plant for the purposes of section 37 to mean plant
designed to move or be moved, either autonomously or under the direct control of an
operator.

It is intended for the definition of mobile plant to capture mobile plant such as forklifts, rail
transport vehicles, front-end loaders, trucks, floating equipment, boats, bicycles, trolleys,
guad bikes, drones and other plant that is designed to move or be moved, and may be
autonomous or controlled directly by an operator.

Subsection 37(3) defines a mobile plant incident for the purposes of section 37 to mean an
incident in which:

(a) mobile plant overturns or partially overturns; or

(b) mobile plant collides with a person or thing; or

(c) a person is pinned to the ground or another thing by mobile plant; or
(d) a person is ejected from mobile plant; or

(e) mobile plant malfunctions; or

(f) mobile plant, ordinarily controlled directly or remotely by an operator, moves while
not under control.

A mobile plant incident, in relation to a workplace, must immediately or imminently expose a
person to a serious risk to their health and safety to be a dangerous incident. A motor bike
overturning at a workplace while stationary where no person is in the vicinity of the motor
bike, or an incident at a workplace that occurs at low speed where intended controls (e.qg.
PPE or safety features) sufficiently minimise the risk, would not satisfy the requirement in
paragraph 37(1) to be a dangerous incident as it would not immediately or imminently
expose a person to a serious risk to their health and safety.

Paragraph 37(3)(e) defines a mobile plant incident to include an incident in which mobile
plant malfunctions exposing a person to an immediate or imminent serious risk to their
health and safety. For example, this captures autonomous mobile plant moving dangerously
out of control in the vicinity of workers. It does not capture malfunctions that do not expose a
person to an immediate or imminent serious risk.

Paragraph 37(3)(f) defines a mobile plant incident to include an incident in which a mobile
plant, ordinarily controlled directly or remotely by an operator, moves while not under control
exposing a person to an immediate or imminent serious risk to their health and safety. This
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would capture movement such as a mobile plant rolling, floating or sliding away, such as a
truck rolling down a hill because the parking brake was not engaged.

It is also intended that a road crash incident would be a mobile plant incident.

Subparagraphs 37(1)(m) and 37(3) - inclusion of a serious fall of a person as a dangerous
incident

The incident notification provisions of the Act do not currently capture the fall of a person
unless the incident results in a fatality or serious injury or involves a notifiable dangerous
incident.

To capture fall incidents that pose a serious risk to health and safety, WHS ministers agreed
to amend section 37 to expressly include the fall of a person as a type of dangerous incident.

New subparagraph 37(1)(m) provides that a dangerous incident means a serious fall, at a
workplace, that immediately or imminently exposes a person to a serious risk to the person’s
health or safety.

New subsection 37(3) defines a serious fall for the purposes of section 37 to mean a
person falling:

(a) from one level to a lower level; or
(b) into a hole, trench, pit or void; or
(c) into a body of water; or

(d) onto a dangerous surface or object.

Subsection 37(1)(m) will apply in circumstances where a serious fall occurs and immediately
or imminently expose a person to a serious risk to their health and safety regardless of
whether or not a person was injured. For example, if a visitor to a worksite falls into a deep
trench, this will be a serious fall and will be a dangerous incident as it immediately or
imminently exposes a person to a serious risk to the person’s health or safety, even where
the person was not injured.

Similarly, it is intended that s 37(1)(m) would capture situations where a person fell in any of
the situations specified in paragraphs 37(3)(a)-(d), even where intended controls (e.g.
barriers or harnesses) interrupted the fall, but nevertheless, the person is immediately or
imminently exposed to a serious risk to their health and safety.

However, where a fall occurs, but control measures prevent the person from being exposed
to a serious risk to their health and safety, the incident will not be notifiable. .

Item [9] Section 37A

Background — introduction of a violent incident as a notifiable incident

The Act does not currently require violent incidents (including assaults or threats) to be
notified to regulators, unless they result in a death or serious physical injury or illness
requiring immediate treatment.

The incident notification review identified the need for immediate notification where violent
incidents occur due to the risk of psychological harm to the person to whom it is directed, or
other persons such as witnesses.
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WHS ministers agreed to amend the Act to include a violent incident that arises out of the
conduct of the business or undertaking.

This item inserts new section 37A, which defines the meaning of a violent incident for the
purposes of Part 3 of the Act.

Section 37A

The new section 37A defines a violent incident in Part 3 of the Act, to mean one or more of
the following that exposes a person to a serious risk of psychological harm:

(a) a sexual assault or a suspected sexual assault;
(b) a physical assault, including with bodily fluids;
(c) deliberate deprivation of a person’s liberty without lawful authority;

(d) athreat of sexual or physical assault, or a threat to deprive a person of the person’s
liberty, where there is a reasonable belief that, at the time the threat is made, the
person making the threat—

() intends to carry out the threat; and
(i) has the means to carry out the threat.

The definition of violent incident captures only incidents that expose a person to a serious risk
of psychological harm. This is because physical harm resulting from violent incidents will be
captured by other natification criteria under section 35, for example serious injuries or illnesses
(e.g. serious lacerations, head injuries or hospitalisation).

The use of ‘assault’ in s 37A does not require consideration of whether the assault would
amount to a criminal offence, or otherwise require the application of the criminal standard of
proof. It is intended that the terms ‘sexual assault’ and ‘physical assault’ are to be given their
ordinary meaning.

The term ‘serious risk’ of psychological harm is not defined in the Act, so the plain or ordinary
meaning would apply.

The violent incident must arise from the conduct of a business or undertaking to be notifiable
under new s 35 (see item 5). For example, it is not intended that two customers fighting would
be considered a violent incident, where the fight does not arise from the conduct of the
business or undertaking (e.g. a fight arises from an existing personal grievance).

Subsection 37A(a) defines a violent incident to include a sexual assault or a suspected
sexual assault, that exposes a person to a serious risk of psychological harm.

The objective of inserting subsection 37A(a) was to require a PCBU to ensure notice of a
sexual assault or suspected sexual assault that exposes a person to a serious risk of
psychological harm, is given to the regulator immediately after the PCBU becomes aware of
the incident.

It is intended that subsection 37A(a) would capture non-consensual sexual acts, that a
reasonable person would consider as sexual in nature, that are inflicted or forced on another
person and that expose them to serious risk of psychological harm. It would also capture any
sexual assaults that have been, or could be, referred to the police for investigation.
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For the purposes of subsection 37A(a), it is intended that the requirement for a PCBU to
notify a suspected sexual assault that exposes a person to a serious risk of psychological
harm under subsection 38(1)(a), is not limited to the following circumstances where a PCBU
may become aware of the incident, such as when the PCBU has evidence of the suspected
sexual assault, or is aware of police investigations, court proceedings, or any conviction or
court finding that has been recorded.

Subsection 37A(b) defines a violent incident to include a physical assault, including with bodily
fluids that exposes a person to a serious risk of psychological harm. It is intended that
subsection 37A(b) would capture any act of violence involving physical force such as hitting,
punching, kicking, biting, shoving, or striking a person that exposes a person to a serious risk
of psychological harm. Physical assault also includes assault with bodily fluids such as blood,
urine, saliva or faeces. It is not intended to capture situations that do not involve a serious risk
of psychological harm. For example, situations such as punching or kicking in combat sports
which do not involve a serious of psychological harm.

Subsection 37A(c) defines a violent incident to include a deliberate deprivation of a person’s
liberty without lawful authority that exposes a person to a serious risk of psychological harm.
This paragraph is intended to capture situations where for example, a person deliberately
traps, confines or detains another person. Subsection 37A(c) is not intended to capture
situations where the deprivation is not the result of a person’s deliberate act or omission, for
example where a person accidentally locks a worker in a supply closet without realising that
they were inside. Subsection 37A(c) does not capture situations where a person was detained
with lawful authority, for example under a mental health treatment order.

Subsection 37A(d) defines a violent incident to include a threat of sexual or physical assault,
or a threat to deprive a person of the person’s liberty, where there is a reasonable belief that,
at the time the threat is made, the person making the threat intends to carry out the threat and
has the means to carry out the threat, and the threat exposes a person to a serious risk of
psychological harm.

For the purposes of subsection 37A(d) a threat could include a threat whether verbal, written,
or communicated through other means.

Subsection 37A(d) requires there be a ‘reasonable belief’ at the time a threat of sexual or
physical assault, or a threat to deprive a person of the person’s liberty, is made, and that the
person making the threat intends, and has the means, to carry out the threat. It is intended
that the test for establishing that, at the time the threat is made, the person making the threat
intends to carry out the threat, and has the means to carry out the threat, is an objective test.

It is not intended for subsection 37A(d) to capture situations where for example a threat of
serious violence is made towards a person where there are clearly or realistically no means
or intention to carry out the threat, or where the threat (if carried out) would not expose a
person to a serious risk of psychological harm. This would not meet the definition of violent
incident.

Item [10] Section 38, heading

This item amends the heading of section 38 to insert ‘notifiable extended absences and
notifiable suicides’ after ‘incidents’ to reflect the amendments to subsection 38(1).

Item [11] Section 38(1)
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Existing subsection 38(1) of the Act provides that a PCBU must ensure that the regulator is
notified immediately after becoming aware that a notifiable incident arising from the conduct
of the business or undertaking has occurred.

Item 11 gives effect to WHS ministers’ decision to require immediate notification of a
notifiable incident and a notifiable suicide, and to notify a notifiable extended absence within
14 days.

This item omits subsection 38(1) and inserts new subsections 38(1) and 38(1A).

Subsection 38(1) requires a PCBU to ensure that notice of a relevant occurrence is given to
the regulator:

(a) for a notifiable incident or a notifiable suicide— immediately after becoming aware of
the incident or suicide; or

(b) for a notifiable extended absence —within 14 days after becoming aware of the
extended absence.

Subsection 38(1A) provides that a notification under subsection 38(1) is only required once
in relation to the same event or set of circumstances. For example, a PCBU who has notified
the regulator of a notifiable incident at the workplace is not required to notify the regulator
again if the incident later results in the absence of a worker for 15 days or more.

Item [12] Section 38(4)

This item amends subsection 38(4) of the Act to omit the word “incident” wherever occurring
and insert instead “relevant occurrence”.

The amendment provides that a PCBU giving notice of a relevant occurrence by telephone
must give the details of the occurrence requested by the regulator, and if required by the
regulator give a written notice of the occurrence within 48 hours.

The term relevant occurrence is defined in new section 34A (see item 4 above) to mean a
notifiable incident, notifiable extended absence or a notifiable suicide.

Items [13] and [14] Section 38(7)

Items 13 and 14 amend subsection 38(7) to extend a PCBUs record-keeping obligations to
require a PCBU to keep a record of each relevant occurrence (being a notifiable suicide,
notifiable extended absence or a notifiable incident) for at least 5 years from the day the
notice is given to the regulator.

Iltem [15] Section 39, heading

This item amends the heading of section 39 to omit ‘sites’ and insert instead ‘site and
evidence’ due to changes made in Item 16 to clarify that the duty in section 39 includes
preserving evidence, as well as sites in which there has been a relevant occurrence.

Iltem [16] Section 39(1)

Background - clarifying the requirement to preserve evidence following an incident

Existing subsection 39(1) provides that the person with management or control of a
workplace at which a notifiable incident has occurred must ensure so far as is reasonably
practicable, that the site where the incident occurred is maintained until an inspector arrives
at the site or any earlier time that an inspector directs.
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The incident notification review identified that while there was broad understanding of the
current duty with respect to preserving the physical elements of the site, that the duty could
be clarified in situations where there may be no physical incident site.

WHS ministers agreed to amend the Act to clarify that the duty to preserve a site under
section 39 includes preserving relevant evidence (e.g. including non-physical evidence such
as electronic and digital records) so far as is reasonably practicable.

WHS ministers also agreed to amend the Act to clarify that a person with management or
control of a workplace must ensure, so far as reasonably practicable, that the site where the
incident occurred is preserved/maintained until an inspector directs its release.

The item omits subsection 39(1) and inserts new subsections 39(1) and 39(1A).
Section 39(1)

New subsection 39(1) provides that the person with management or control of a workplace
at which there has been a relevant occurrence must, so far as is reasonably practicable,
ensure:

(a) the site of the occurrence is preserved until released by an inspector, and

(b) evidence of the occurrence, including electronic and digital records and witness
details, is preserved.

New subsection 39(1A) provides that an inspector may, for the purposes of subsection
(1)(a), release the whole site or part of the site.

The term ‘relevant occurrence’ is defined in section 34A to mean a notifiable incident,
notifiable extended absence or a notifiable suicide. Therefore, the duty to preserve the site
and evidence, so far as is reasonably practicable, applies to the workplace at which there
has been a notifiable incident, notifiable extended absence or a notifiable suicide.

The requirement for the person with management or control of a workplace to preserve the
incident site and evidence is subject to what is reasonably practicable. What is reasonably
practicable to ensure the site or evidence is preserved will depend on the relevant
circumstances. There may be circumstances in which it is not reasonably practicable to
preserve the site or evidence, for example:

¢ when doing so may present a risk to a person’s health or safety and immediate
action is needed to remove the risk; or

o when a PCBU was only made aware of a notifiable incident, notifiable extended
absence or notifiable suicide well after it occurred.

There may be circumstances where a notifiable incident or notifiable suicide occurs in a
location of which the PCBU does not have management or control (e.g. a notifiable suicide
in a worker's home). The site preservation duty only applies to a workplace, and to a person
with management or control of that workplace. This means for example, that a PCBU would
not be required to preserve the site of the suicide of a worker if the death occurred in the
worker’'s home or in a public space that is not a workplace.

Similarly, it will not be reasonably practicable for the duty holder to take steps to preserve
the site of a suicide that occurred at a person’s home. While what is reasonably practicable
will depend on the relevant circumstances, examples of actions which may be reasonably
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practicable for a person with management or control of a workplace to take in order to
ensure the site is preserved, include.

¢ leaving the positions of guards on a piece of machinery maintained as they were;

e closing off a part of a workplace to preserve evidence related to the collapse of a
structure; and

e maintaining an office worker’s assigned workstation set up when the person with
management or control of a workplace becomes aware of a notifiable extended
absence due to a musculoskeletal injury.

Examples of actions which may be reasonably practicable to take to ensure evidence of a
notifiable extended absence is preserved include:

e maintaining accurate records and documentation relating to key events, timelines,
people involved and any relevant interactions leading up to the incident

o keeping digital evidence such as surveillance footage, pass access and attendance
records, or documentation such as human resources data

e keeping risk assessments and hazard reports on matters such as workload, working
conditions and the physical work environment (e.g. its design and equipment used)

e keeping workplace policies and procedures in place at the time, for example those
related to psychosocial risk management, and

e maintaining accurate records of any relevant training, support provided to workers,
changes to work arrangements and communications with workers.

It is not intended for subsection 39(1) to require a person with management or control of the
workplace to investigate the cause of a notifiable incident, notifiable extended absence or a
notifiable suicide. For example, in the case of a notifiable suicide, the duty to preserve does
not include making inquiries to family, friends or the person who attempted suicide (in the
case of an attempted suicide). It is the role of the regulator, Police and Coroner to
investigate the cause of the relevant occurrence.

Item [17] Section 39(2)

This item amends subsection 39(2) to omit the references to ‘subsection (1)' and replace
them with the term ‘this section’.

Item [18] Section 39(2) and (3)(c)

This item amends subsection 39(2) and (3)(c) to omit the term ‘natifiable incident’ wherever
occurring and insert instead the term ‘relevant occurrence’.

The term relevant occurrence is defined in new section 34A (see item 4 above).
Item [19] Section 39(3)

This item amends subsection 39(3) to omit references to subsection (1) and replace them
with the term ‘this section’.

Item [20] Section 39A

Background - insertion of a new duty for a PCBU and person with management or control of
a workplace to notify each other of certain matters

There is no existing express requirement in the Act for a PCBU or a person with
management or control of a workplace (where they are different persons) to notify each
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other that a notifiable incident has occurred. This may frustrate the ability of duty holders to
meet their duties under the Act (for example, to ensure the regulator is notified of a notifiable
incident), as a duty holder may be unaware that an incident, in relation to which they have a
notification or site preservation duty, has occurred.

WHS ministers agreed to amend the Act to include a duty for a PCBU and a person with
management or control of a workplace to notify the other when they become aware of
certain matters so far as is reasonably practicable.

Section 39A
This item inserts new section 39A.

Subsection 39A(1) provides that a PCBU with a duty under section 38 must, immediately
after becoming aware of the relevant occurrence activating the duty, ensure that a person
with a corresponding duty under section 39 is notified of the matter, so far as is reasonably
practicable.

Subsection 39A(2) provides that a person with management or control of a workplace with a
duty under section 39 must, immediately after becoming aware of the relevant occurrence
activating the duty, ensure a PCBU with a corresponding duty under section 38 is notified of
the matter, so far as is reasonably practicable.

The term relevant occurrence is defined in new section 34A (see item 4 above).

The maximum penalty for contravening subsections 39A(1) or (2) is a tier D monetary
penalty.

Item [21] Section 199 Contents of non-disturbance notice

This item amends paragraph 199(1)(a) to omit ‘notifiable incident’ and insert instead
‘relevant occurrence’.

Amended paragraph 199(1)(a) provides that a non-disturbance notice issued under section
198 to a person with management or control of a workplace, may require the person to
preserve the site at which a relevant occurrence has occurred.

The term relevant occurrence is defined in new section 34A (see item 4 above).
Item [22] Section 199(4)(c)

This item amends subsection 199(4)(c) to omit ‘incident’ and insert instead ‘relevant
occurrence’.

Amended paragraph 199(4)(c) provides a non-disturbance notice does not prevent any
action that is essential to make the site safe or to prevent a further relevant occurrence.

The term relevant occurrence is defined in new section 34A (see item 4 above).
Item [23] and [24] Appendix

Item 23 amends the table of jurisdictional notes in the Appendix to omit the entry relating to
the definition of medical treatment in section 4 of the Act, as the term has been repealed by
these amendments.
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Item 24 inserts a jurisdictional note to subsection 36(3), which provides that each jurisdiction
will specify the relevant registration Act which will be the Health Practitioner Regulation
National Law of that jurisdiction.
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